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2 JUSTICES LAW REPORTER 

Commonwealth y. Jones and Nieelj. 

permitted, suffered and allowed persona to assemble in rooms, 
onder their control, for the purpose of playing at, and staking 
or betting upon devices of hazard, money or other valuable 
things; and that both defendants, at the times and places 
aforesaid, kept or exhibited machines commonly called slot 
machines, being devices or apparatus to win or gain money or 
other property of value. True bills were found, both defend- 
ants entered a plea of not guilty, waived their right to trial 
by jury. 

From the facts agreed upon the sole question for the 
Court to deterinine is whether or not the slot machines men- 
tioned in the indictments are gambling devices or devices of 
hazard under the law of the State of Pennsylvania. For many 
years governments, both national and municipal, have recog- 
nized the great danger, especially to the young, of gambling, 
every game, sport or pastime in which chance for gain is the 
controlling element, and statutes, acts and ordinances have 
been enacted to suppress the same. All games in which there 
is a chance or possibility of getting much for little seems to 
have such a seductive influence that to those who indulge in 
playing them much injury results. 

It is well known that this social evil, if allowed to go unre- 
stricted, would result in the impoverishment of many and lead 
to the commission of crimes, and to prevent such a condition is 
the object and purpose of these statutes relating to gambling. 
Since the enactment of these statutes many crafty and 
ingenious persons have endeavored through ingenious games, 
devices and instruments to accomplish the same results as have 
been condemned, but in such a way as to keep within the law. 

The machine used by the defendants in the case are 
unquestionably ingeniously arranged so as to attract the 
young and sometimes the old, because of the possibility of 
getting more than is shown upon the face of the machine. 
Keeping in mind the fact that the indicator points to what one 
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Ida Leoni Merrills v. Andrew P. Weschler 

JUBISDICnON OP justice's COXmT — CONSEQUENTIAL DAMAGES — 
TRESPASS — TRESPASS ON THE CASE — ^PRACTICE ACT OP 1887. 

1. An Alderman has no jurisdiction of an action brought 
tor damages resulting from "permissive negligence," the same 
being consequential. 

2. Trespass on the Case is the proper action for consequen- 
tial damages. 

3. The PracUce Act of May 25th, 1887 did not extend the 
jurisdiction of Justices' Courts to actions of trespass for conse- 
quential damages. 

Court of Common Pleas of Erie County. No. 175 May Term 
1916. 

Certiorari. 
Brooks & English for Defendant. 

Opinion by Judge Whittlesey. June, 1916. 

This was an action of trespass brought by the plaintiff 
against the defendant before Fred F. Moran, Esquire, 
Alderman of the City of Erie, for ' ' damages to dress torn in 
the Colonial Theatre of the defendant by reason of negligently 
permitting a screw to protrude from one of the seats." 

After hearing, judgment was entered therein by the 
Alderman in favor of the plaintiff and against the defendant 
for $35.00 and costs. To this judgment the present writ of 
certiorari has been awarded. The record has been certified 
in obedience to the command of the writ and an exception has 
been filed thereto, that : 

The record shows upon its face that the Magistrate had no 
jurisdiction of the case, the action being for permissive negli- 
gence, which would make the action one of trespass on the 
case, of which the Magistrate would have no^ jurisdiction. 

In our opinion this exception must be sustained as it is 
well settled that a Magistrate has no jurisdiction in an action 
of trespass for consequential damages. 
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Ben V. Tniitt 

liBASB — ^AMIGABIiB EJECTMENT — ^PBBMATUSE CONFESSION. 

1. A judgment entered by confession on a lease with an 
amicable ejectment clause, and a condition tbat the lease shall 
absolutely determine at the expiration of thirty days after notice^ 
is prematurely entered before the thirty days haye expired. 

Court of Gonunon Pleas of Delaware County. 304 March 

Term, 1916. 

I 

Albert Dutton MacDade, Esq., for Plaintiff. 
Eingsley Montgomery, Esq., for Defendant. 

Opinion by Broomall, J., June 13, 1916. 

The rule to open judgment and also to strike it from the 
record is an incongruity. A rule to open a judgment admits 
its regularity, whereas a rule to strike a judgment off attacks 
its record validity ; Eakins-Hughes Piano Co. v. Beaumont, 
13 Del Co. Beps., 509. The real complaint of the defendant is 
against the record validity of the judgment, and it will be 
treated as such and the legal intendment of his rule to open 
will not be applied to him. 

The judgment was entered on April 25, 1916, on an 
amicable action in ejectment, entered by virtue of a lease exe- 
cuted by the plaintiff and defendant, dated May 24, 1913. 
This lease demised the premises, the possession of which is in 
dispute, * * for the term of one month from the 24th day of May, 
1913, and then thereafter from the 24th (each month being a 
separate and determined term) at a monthly rent of fifteen 
50-100 dollars payable in advance, the first payment to be 
made on the 24th day of May, 1913." The lease contains a 
promise by the lessee to deliver possession '*at the end of any 
term at the request of the lessor. " The record shows a notice 
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Outcaolt Advertisuijr Co. v Fdnberg 

APPEAIi FROM JLUDGKENT OF JUSTICE OF THE PEACE — ^PRACTICE 

IN COMMON PLEAS — JUDGMENT FOR WANT OF SUFFICIENT 

AFFIDAVIT OF DEFENSE — ^ACT OF MAY 25, 1887, P. L. 272 

1. On an appeal from the judgment of a Justice of the Peace 
a rule for judgment on the pleadings, In the Court of Common 
Pleas, for want of a sufficient affidavit of defense will be dis- 
charged, there being no warrant In law for such practice. 

In the Court of Common Pleas of Fayette County, Penn- 
sylvania ; No. 622 September Term, 1916. 

Rule for Judgment for Want of Sufficient Affidavit of 
Defense. 

A. E. Jones, Atty. for Plaintiff. 

McDonald & Cray, Attys. for Defendant. 

Opinion by J. Q. Van Swearingen, P. J., July 11,. 1916. 

OPINION 

The plaintiff recovered judgment against the defendant 
before a Justice of the Peace for the sum of $93.50, and the 
defendant appealed to the court of Common Pleas. The 
plaintiff filed a statement of claim, and an affidavit of 
defense was filed by the defendant, after which the 
plaintiff took a rule on the defendant to show cause why 
judgment should not be entered for want of a sufficient 
affidavit of defense. One of the positions taken by the 
defendant is that there is no authority under the law or our 
rules of court for entering judgment for want of a sufficient 
affidavit of defense on an appeal from the judgment of a 
Justice of the Peace, and we think that position is correct. 

The statutory authority for taking judgment for want 
of a sufficient affidavit of defense is found in the 5th 
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Outcault Advertising Co. v. Felnberg. 

And now, July 11, 1916, the rule for judgment for 
want of a sufficient affidavit of defense is discharged. 

(Reported hy Harry W. Byrne, Esq., Uniontown, Pa.) 
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S. B. Dougherty, J. P. 

We take pleasure in presenting on the title page of this 
issue the portrait of a sterling stand-by, Justice Dougherty, 
of Kennett Square, Chester County, who was unanimously 
re-elected last November. He is a native of old Chester and 
is of Scotch-Irish parentage, that quality of our citizenry 
which stands for liberty, democracy and independence. His 
service as a Justice of the Peace covers a period of 30 years, 
this being his third term in Kennett Square. He formerly 
was Justice in Franklin Township and the satisfaction that 
he has given is attested by the fact that there was not a 
dissenting vote at the late election, although he has tried 
many cases and settled many disputes. It is men like him 
who mold opinion and encourage righteousness in a com- 
munity. Take them all together in Pennsylvania and if 
they will, they can make or unmake lawgivers. 



Senator Vest's 

A witty French dame of philosophical gifts once said: 
"The more I see of men, the better I like dogs" — and 
Rudyard Kipling^ added — ^without the ''Henglish Hawk- 
scent," — "Buy a pup and your money buys love unflinch- 
ing that cannot lie." But it was left to our own Senator 
Vest to put the finishing touches of appreciation to that 
animal which is always ready to give "that last full 
measure of devotion" to the hand that cufiPs, quite more 
frequently than it feeds it. 
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A TRIBUTE 

**The best friend a man has in this world may turn 
against him and become his enemy. His son and daughter, 
that he has reared with loving care, may become ungrateful. 
Those who are nearest to us, those whom we trust with our 
happiness and our good name may become traitors to their 
faith. The money that a man has he may lose. It flies 
away from him when he may need it most. Man's reputa- 
tion may be sacrificed in a moment of ill-considered action. 
The people who are prone to fall on their knees and do us 
honor when success is with us may be the first to throw the 
stone of malice when failure settles its cloud upon our 
heads. The absolutely unselfish friend a man may have in 
this selfish world, the one that never deserts him, the one 
that never proves ungrateful or treacherous, is the dog. 

**A man's dog stands by him in prosperity and in 
poverty, iu health and in sickness. He will sleep on the 
cold ground when the wintery winds blow and the snow 
drives fiercely, if only he may be near his master's side. 
He will kiss the hand that has no food to offer, he will lick 
the wounds and sores that come in encounter with the 
roughness of the world. He guards the sleep of his pauper 
master as if he were a prince. 

**When all friends desert, he remains. When riches 
take wings and reputation falls to pieces he is as constant 
in his love as the sun in its journey through the heavens. If 
fortune drives the master forth an outcast into the world, 
friendless and homeless, the faithful dog asks no higher 
privilege than that of accompanying him, to guard him 
against dangers, to fight against his enemies, and when the 
last scene of all comes and death takes his master in its 
embrace and the body is laid away in the cold ground, no 
matter if all other friends pursue their way, there by his 
gravestone will the noble dog be foimd, his head between 
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his paws, his eyes sad, but open in alert watchfubiess, 
faithful and true even to death." 

Note: — ^The foregoing eulogy was sent in through the 
courtesy of several of our readers. It pays to advertise. 



A Caustio Beiview 

At the inter-montane city of Tamaqua is published the 
''County Record," owned by John 0. Ulrich, Esq., who also 
publishes the legal journal named Schuylkill County Legal 
Record, noted for its terse statements of the points decided 
in the cases of the courts of that county. In a recent issue 
of the County Record there is a caustic review of the last 
few years of diplomatic tergiversation leading up to the 
spectacular rush of the National Guard to the border in 
coaches little better than stock cars, in 90 degrees heat, each 

man enrolled by the **War College" as No. and at a 

time when the Washington **war college" of strategists 
feared that the pitiable little army of regulars 400 miles in 
Mexico would be sacrificed to the imbecility of the fighting 
strategists at Washington. The article is worthy the 
prayerful consideration of the new Secretary of War and 
the President, because ^^Big John Ulrich," as he was 
familiarly known among his friends in Pennsylvania, is a 
natural Democrat of the same stripe as ''Bobby" Bums,^ 
and the editor is Francis C. Ulrich, ''native and to the 
manor bom." We cannot give space to the entire article^ 
but in this hope, John, we join you: 

"Let us hope, not pray, that no bullet nor shell may mar 
or maim any of those who, this day, have gone forth under 
the dreadful plea of honor humbled and patriotism mis- 
guided ; let us hope that when the whistles scream and the 
bells jingle that it will be to welcome every son to his home; 
let us hope that no draped flags and dirges may accompany 
them on their return and then let us resolve, for all time 
hereafter that, we will not be misled by the glitter of gold 
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at the cost of human life ; let tis resolve that if the power of 
capital becomes burdensome we will appropriate the 
wealth and use it for better purposes." 

Since inditing the above, it can be joyously recorded 
that the President has heard a voice of one crying in the 
vdldemess and ^'the war college" strategists and buffalo- 
chip diplomats have been retired, temporarily, at least, by 
the Commander-in-Chief. 



Oor-ioiu 

This journal is in receipt of a publication headed 
** Commonwealth of Pennsylvania" which is entitled 
rather pretentiously: **The General Statutory Law Relating 
to the Taxation of Dogs and the Protection of Sheep and 
Certain Other Domestic Animals, Officially Construed and 
Harmonized by the Attorney Generars Department of the 
Commonwealth of Pennsylvania." 

It also received a letter from the Supreme Pasha of 
State Game and the High Lord Executioner of Canines, Dr. 
Joseph Ealbfus, who opines that this official fulmination 
of the Attorney General's Department will interest this 
joumaL 

It does! 

We have referred the whole matter of dogs and sheep 
and other domestic animals to a country school master — a 
great admirer of Gov. Brumbaugh — ^who is an expert in 
English and Pennsylvania Dutch, for review in the next 
issue. Meantime, we would pointedly call the attention of 
His Excellency Gov. Brumbaugh to the character of incog- 
noscible laws he is called upon to sign, and ask him 
whether it isn't about time for him to use his priming 
knife and grubbing hoe! 

The Governor, we know, is astute in the use of words 
and has often told our teachers that words are employed to 
express ideas and not to strangle sense. Our friend, the 
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country school master, will review the **consarciiiation" 
from 1878 down to date. 

It is to be noted and the publie is warned that the 
''Acts of Assembly" appended to the publication are not 
real acts of Assembly, but a partial presentation of what a 
deputy attorney general thinks they are or ought to be. 
The publication is binding on nothing nor anyone, as cold 
law. 



Attend to tbe Legislature 

We cannot too strongly urge upon our constituency the 
importance of looking after the legislature to see that candi- 
dates pledge themselves to stand by the local Magistracy 
and constabulary, rather than cluster about the state 
beaurocratic tyranny that is sapping the vitals of the people. 
Forget narrow, bigoted, pig-headed partisanship for a while 
and be real politieians in the patriotic sense. Politics, like 
economics, concerns public policies whUch affect the liberties 
of the people. We have been centralizing too much, until 
Congress and the legislatures have abdicated to some popin- 
jay usurper in accord with the ** divine right of kings." 
Elect men whom you can trust to serve you. Then you may 
expect good laws, in your interest. 



Grangers Alert 

To a farmers' picnic at Whiteright's Grove, in Columbia 
County, attended by 10,000, John A. McSparran, of Lancas- 
ter, Master of the State Grange, sounded a note of warning 
against the renewal of the State Motor-Vehicle Guild's pet 
proposition to bond the state for roads at $20,000 to $30,000 
per mile, to accommodate the sporting politicians and their 
puU-ets. Hit every candidate who favors it with adverse 
ballots ! 
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Incompatible Offices 

A valued subscriber, J. T. Dye, Esq., of Sandy Lake, 
Mercer County, wishes to know whether a Justice of the 
Peace or Constable can serve on a Board of Health. He 
certainly can if he will and no one says him nay. The 
Constitution provides what offices shall be deemed incom- 
patible, with respect to those holding federal offices, and 
authorizes the legislature to declare what offices are incom- 
patible. (Article XII, Sec. 2). The Act of May 15, 1874, P. L. 
186, declared what offices are incompatible. The first and 
second sections follow the Constitution as to federal officers, 
and the third prescribes the penalty. Under Section 4 a 
Justice of the Peace cannot at the same time be Prothono- 
tary or Clerk of the Court ; by the fifth section he cannot be 
an associate judge also; by Section 8 no Alderman or 
practicing attorney can be at the same time prison inspector. 
The act goes no further as to Justices of the Peace, and 
Constables were not deemed to be incompatible with any- 
thing else they might aspire to, except a federal office. The 
Act of April 22, 1903, P. L. 244, prohibits a Justice of the 
Peace, member of Couneil and other officers, except a 
constable, school director, or election officer, from acting as 
a member of a Board of Health of a municipality, or any 
office under such board, at the same time. It was decided 
in Sprague v. Baldwin, 18 C. C. 568, by Morrison, J., that 
the Act of 1895, which the above act amends, was constitu- 
tional, and that it embraces townships, cities and boroughs 
under the term municipalities. 



Watch Dogs 

Doubtless the next legislature will be called upon to 
/correct the maladroit legislation of the last one on the 
subject of taxation of dogs for protection of sheep and other 
animals. The blunderheads of the State Game Commission 
have so twisted and mixed up what was clear before that 
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prodaetion and constmction. There is a prayer of general 
daily repetition by Christians whieh says: '^ Deliver us from 
evil." In Lnther's translation from the Latin Vulgate it 
stands: ''Free us from the Evil," or, in other words: 
**Keep us free from the devil!" The English versions 
were merely copied from the Saxon of Luther. We 
commend this little homily to the neurotics. We stand by 
Rev. Nathan Schaeffer, State Superintendent of Public 
Instruction, on the question of turning our schools into 
efficiency agencies of human slaughter, a la Europe! 



County Commissiooiers and 

The County Commissioners of Pennsylvania met in 
convention at Meadville August 9th and recommended, 
among other things, that counties decline to make loans to 
the state. The foolish and incomprehensible dog license law 
of Kalbfus' last incubation was severely criticized; so also 
was the expensive primary election law. A proposition by 
M. A. Simons, of Wayne County, to repeal the road laws of 
1905 and 1907 was adopted. Now, if these officials will aid 
in the election of legislators who will carry out their sugges- 
tions and not turn into superserviceable tools of the beau- 
rocratic faddists as soon as they hit Harrisburg, they will 
have accomplished something. The state treasury is alleged 
to be in a bankrupt condition now, caused largely by appro- 
priations of public money to every fake reform and expen- 
sive humbug that originates in the name of ''health" or 
** police power" or *'pure food" or '*good roads" or what- 
not. Send men to the legislature who have reason and horse 
sense and who will use them! 



''Next!" 

All the bugs, beetles and snakes in the state could not 
keep their friend on the Surface of his zoological ball. Next ! 
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Two Lame Pretexts 

Very much as the enforced retirement of the State 
Zoologist was desired by a long-suflfering public, upon 
which his fads and favoritism were expensively practiced, 
the importation of a new faddist from an equally afflicted 
western state is without sufficient justification, if no better 
reasons can be given than the two pretexts offered, viz: 
1 — ^Expert scale scalder; 2 — ^Wonderful pine blister and 
chestnut blight exerciser! Qui bonot The hymenoptent 
have exterminated the scale from the ragged orchards and 
the chestnut blight humbug, after the waste of $175,000 by 
the state, got worm-eaten and fled back to its grafting 
source ! The ** pine-blister" is a new one in cities where they 
do not know one pine from another nor a spruce from a 
pine, nor a chestnut from an elm tree. But among woods- 
men in Pennsylvania where they dig down for causes, they 
usually find worms or insectivora instead of mystifying 
blights and expensive humbugs ! 



LegiBlative Lunacy 

Leslie's says: 

''We are law crazy. In the last five years our national 
and state lawmaking bodies have passed 62,550 laws, for- 
getting perhaps that God Almighty has made a very fair 
success out of His universe with only ten. This country, the 
greatest business organization in the world, permits fifty- 
five different systems of bookkeeping in Washington and 
fewer than 50 of the 422 members of Congress befor^e the 
present one ever looked a payroll in the face " 

Manufacturing laws and codes is a regular job. Brief- 
less barristers, utterly untrustworthy as either counselors 
or advocates, are hired to prepare codes by the job lot, and 
conscienceless legislators, intent upon nothing but appro- 
priations and ''swag," pass them in a state of howling 
bedlam! 



20 justices' law reporter 

Notice 

"We desire to thank our many friends for their appre- 
ciative letters and suggestions, and we take this means of 
informing them that while their letters may not appear at 
once, owing to lack of space, they all receive due consider- 
ation. We want you to continue sending your suggestions, 
and while they may not be printed in full, which would be 
an impossibility with so many coming in, they are very 
much appreciated by us. 



Newly DiscoYered Pests! 

Just before leaving Gapitoline Hill, the well-known 
bug-ologist, H. A. Surface, discovered a new pest among the 
trees in the park in the shape of a ''tent building Tussock 
moth!" As a discoverer and publisher of pretty little 
snake, bug and other romances, Surface should have a 
statue in front of the main entrance of the Capitol, amongst 
the gallery of the immortals! The marble gods and god* 
desses bom in the brain of Barnard, to never die ! 



Johnstown Ahead 

The record of connubialities is waxing warm. Our 
esteemed friend and stand-by from the first issue. Will J» 
Lamberd, of Johnstown, kindly advises us that on the first 
day of May last he completed 19 years of service as Alder- 
man in the Third Ward of Johnstown, and up to date has 
performed 707 marriages. Good! There is a mystic ring 
to that. In Johnstown the motto is : * * 'Tis not well to be 
alone!'* 



Notice to Bound Volume Subscribers 

Owing to the unreasonable rise in cost of all materials 
at the present time, we will limit the number of copies we 
have bound to our actual needs. We take this occasion to 
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atmounce that no bound vo 
in arrears, and tmst that 
with an early remittance, s 
intact. 

Al 

The case of Iva Mounts 
a recent nomber of this jo 
Superior Court by the lady 
tory pupil. It does not se* 
fair trial on the merits of 
wholly one of logomachy r 



Heritoi 

THE JUSTICES' LAW RE 
Sirs: 

I subscribed for anc 
REPORTER, Vol. 1, and hi 
do not think I will naas a ni 
to my name. I am now 
Justice. 

Seeing yonr invitation 
in respect to what laws w( 
repealed, I wonld submit tl 

First. — Repeal No. i 
permitting appeals from Jn 
Justices, especially those 
very liberal compensation, 
their fees through parties i 
euting them to a eonelosiot 
of their fees. 

Second: — Repeal what 
No. 299, P. L. 1915, p. 669. 
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Third: — The framing and enactment of a general law 
in regard to trials by jury before Justices and Aldermen, of 
both civil and criminal cases, so that we might have some- 
thing that we could be governed by; and giving the right 
to ask for a jury trial to both parties ; and in civil cases, to 
be final up to a certain amount, thereby keeping a great 
many trivial cases out of the courts. 

There are a great many other laws which should be 
repealed for the benefit of all concerned. 

Yours truly, 

C. J. BELL, Esq. 
Sheakleyville, Mercer Co., Pa. 



COMMENTS— This veteran Justice of the Peace has 
said it, in succinct terms. Not only should the docket law 
be repealed unconditionally, but the law as to costs on 
appeals should be so amended that the appellant, unless he 
makes the affidavit in forma pauperis, must pay the costs 
accrued, including the transcript costs. See to it that Mercer 
County sends men to the legislature who will stand by the 
Pieople's Forum, as against the machinations of those who 
would abolish the ''Minor Judiciary," and substitute 
regional courts with a salary attachment and closed doors 
from 2 p. m. to 10 a. m., whilst the salaried judges go racing 
over the highways and by-ways in gasoline chariots, violat- 
ing the speed laws ! 



One From All^heny 
JUSTICES' LAW REPOETBE, 
Gentlemen: 

I have just received this month's J. L. B. and read it 
through from cover to cover. I have only two objections to 
this magazine; first, it doesn't come often enough and 
second, I would like to see certain subjects taken up and 
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thoroughly analyzed from A 
Landlord and Tenant cases, 
nothing above exemption allov 
ises after legal notice and C' 
judgment given against him t 
or where there is no lease ai 
bnt owner wishes to get him a 

I believe if these and otl 
similar nature were more fu 
very great help to a great ma 

Equally troublesome Bxxbj' 
Aj;ainst a Fraudulent Debtor 
bitten by a dog and the claim 
mad. A certain form book she 
a Ferocious Dog." Where ia tl 
Respectfully, 

J 
Forward Township, Allegheny 

COMMENTS^We are plei 
letter, which is one of many v 
the way. 

In respect to the subjects 
have OS discuss, we wx>uld sa 
volumes they have received a 
np-to-date forms have been g 
complete sets of the bound vol 
of the Peace and Magistrate si 

The various cases of land 
before Justices of the Peace ai 
Justices' Digest & Guide, whici 
binding for $6,00 or in law sh 
absolutely essential to every 
correctly informed as to his d 
practice. 
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In regard to the ferocious dog, one remedy by action of 
trespass is treated of in the Digest and Guide under the title 
of trespass. 



''Look After Them" 

Now is the time when the great promisers are around 
seeking votes for membership of both branches of the legis- 
lature. If the local officials would secure legislation in 
restraint of the hectoring bullies who run some of the 
bureaus of State government, they must elect members of 
the legislature who are true to their constituents and who 
will not take orders from the ** higher-ups." We now have 
a bureaucratic, which is an autocratic, government, run not 
by the people, but by autocrats of departments. Legisla- 
tion sought by the people themselves is fixed, trimmed and 
snaked until it is the converse of the very remedy sought. 
Do not expect wholesome legislation unless you select men of 
power and stability to enact it. 



Valuable to Township Oflieers 

The following letter proves the value of the JUSTICES' 
LAW REPORTBE to Township officers as well as all other 
officials. County, State and National : 

Office of A, N. Corman, J. P., 

Eebersburg, Centre Co., Pa., August 3, 1916. 

*'To the Editor: 

*'In the October, 1915, number of J. L. B. a case was 
cited, where the Superior Court sustained the constitution- 
ality of the Acts of April 20, 1905, and April 25, 1907, relat- 
ing to a county's being liable to maintain abandoned turn- 
pikes. I had but recently been elected a Justice of the 
Peace, and am also the Secretary and Treasurer of the Board 
of Supervisors of Miles Township. Being fortified with this 
indispensable Journal, without which no Justice can well 
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we request that they preserve them for us. The increased 
cost of paper and materials renders it difficult for us to 
supply this journal at the very low price we are charging 
and therefore we would beg our subscribers who appreciate 
the work and aims of this publication, not only to favor us 
with advance payments of subscription, but also to aid us in 
every way possible. We have enlisted for the war on the 
side of constitution and ** equal and exact justice to all.*' 



'*Shots Well Directed" 

Department of Public Instruction, 
Harrisburg. 

August 8, 1916. 
W. R. Bierly, Esq., 
Norristown, Pa. 

Dear Sir : 

Please accept my thanks for the copy of the ''Law 
Reporter" for May, 1916. The shots on the last page are 
well directed. Yours truly, 

NATHAN C. SCHAEPPER, 
State Supt. of Public Instruction. 



Note: — :The article referred to is entitled "The Abomi- 
nation of Legislation," which points out the unsettlement of 
the well-settled law, piece-meal, by neophytes, as is now pro- 
posed to be done with our laws of decedents by Philadelphia's 
parvenu judges and pot-hook artists ! When Judge Penrose 
ei al. departed, in Philadelphia the genius of Justice was 
translated ! 
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Teobniealities ts C 

There is still some virtu 
pronotins. Witness this in r^ 
$25,000 estate in New Tork. 

The simple pronoun "her," v 
insurance policy taken out by i 
Philadelphia, saved the amount 
Comins, Van Beil's daughter's '. 
been "his," as the other heirs 
the som would have gone to 
sisters. Justice GoBE, in the ( 
that the full $25,000 be paid to : 
Van Beil, who died in 191J 
the Aetna Company in 1875, mi 
infant daughter, who later beca 
later the policy was amended t 
Mrs. Comins or "her" exeeutoi 

Mrs. Comins' death preceded 
a year. The heirs to the Van Bei 
the supreme court action to st 
that the wording of the policy 
paid to Mrs. Comins' execnto] 
Beil instead. They alleged thi 
words "executors or administrs 
Van Beil in the policy thru nej 

TrespasBiiig W: 

Frequent complaints have 
farms and gardens, that then 
from the trespasses of wild t 
bears, etc., committed upon tbeii 
season, under the game laws, 
"shew them off," by the spoi 
hunters, who during the open st 
so many hordes of Tartars! Th 
Let us hear from land owners < 
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An act to protect farmers and others from the trespasses 
of wild animals and birds and authorizing them to kill the 
same, when trespassing. 

Sec. 1. Be it enacted, etc., that whenever the owner or 
lessee of farm lands or fruit lands and gardens, under 
cultivation finds or discovers thereon any wild animal or 
bird of any species whatever, in the act of injuring or 
destroying his crops, grass, grain, fruit, or other products, 
he shall be liable to no prosecution or suit for penalty 
under any law passed for the protection of game of any 
kind, if he shall kill or capture the same. 

Sec. 2. All laws or parts of laws, general, special or 
local which are in conflict herewith, are hereby repealed, in 
^o far as they conflict with this act. 



Supreme Court Justice Walling 

This journal knows party politics well enough, to hold 
party managers and trimmers at their game, just worth 
what they are and no more. It does not give one bawbee 
for any of them. 

In its advocacy of men and measures, in the scope of 
official review, it does not ask to what party or seet does 
the Plan belong, but what principles of justice and economy 
does he represent. It is only sterling worth that we want. 

At the approaching election the people will make no 
mistake if they concentrate their votes upon Justice Emory 
Walling, of Brie, for Justice of the Supreme Court. The 
editor has known him personally for nearly twenty years, 
and has observed his course as an impartial and able judge 
during most of that time, in fact, ever since he came to the 
judicial office in the great County of Erie.. He has shown 
the qualities of an upright judge, in whom the people may 
repose their confidence. 



JUSTICES LAW REPORTER 



Biflk V. PflTtffiki 

ATTACHMENT OF WAGES FOB BOARDINa — STNC1 
RBCOED. JUDICIAL NOTICB. ACT OP MAT 10, 

1. Under the Act of May lOth, 1906, P. 1 
tbe Issuing of an attachment ot wages on a c1 
the summons must Issue at the same time that 

iSBUfld. 

2. Wben Judgment ta confesBed the recc 
clearly set forth the amount tor which Judgmen 

3. The record must show that plslntlfl 
Boarding House within the Commonwealth. 1 
take Judicial notice ot the fact that "Cincinnati 
in a certain County or State. 

4. The decisions are not uniform as to th 
of attachment laws, relating to wages and bil 
hotels, and boarding and lodging houses. 

Court of Common Pleas of "Washingtoi 
No. 219 May Term, 1916. 



Vernon Ha^ezard, Monongabela, for Plaintiff 
Opinion by B. W. Irwin, A. L. J., An^st 

OPINION 

This is a certiorari to bring ap the 
docket of B. L. EUwood, Alderman of M 
in the case of Frank Deneski vs. Wassel 
name appears on the record of the Justice, 
name is given as Backe in the proceedings i 
and as Bick in the proceedings for tbe eerti 
opinion we simply follow the record as we 
in Court. This proceeding is very irregul 
that at least one of tbe exceptions will havt 
The Act of May 10th, 1905, P. L. 134, is an £ 
first section of the Act of May 8th, 1876, a 
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Rick T. Deneskl 

issuing of an attachment of wages on a claim for boardings 
The purpose of the amendment is to allow the issi^^ce of an 
attachment in the first instance, but it also provides for the 
issuance of a summons at the same time that the attachment 
is issued. There is nothing upon the record of the Justice 
to show that a summons against the defendant was issued 
at the time the attachment was issued, and for this reason 
we think that the proceeding is fatally defective. Had a 
summons been issued, the appearance of the defendant before 
the Justice would have obviated the necessity of a service of 
the summons upon him. There is another defect, however, 
which should be noticed. 

The Alderman sets forth in his transcript that on the 
return day, April 8th, 1916, the defendant appeared at his 
office and confessed judgment, but he does not set forth the 
amount for which judgment was confessed, and that defect 
can not be cured by a reference to the amount of the claim 
for boarding. An entry of judgment should always clearly 
set forth the amount for which judgment was confessed. 
And at this point we might notice another matter appearing 
in the record, or rather which does not appear in the record, 
in order that the same objection may be obviated in the 
future. The Act is passed for the benefit of proprietors of 
hotels, inns, boarding houses and lodging houses, in this 
Commonwealth. In order that the keeper of a boarding 
house may avail himself of the provisions of this Act, it is 
essential that he be the keeper of a boarding house within 
this Gommionwealth, and that fact must appear of record, 
otherwise the attachment could not be sustained. The record 
of the Justice shows that the plaintiff was the keeper of a 
boarding house at Cincinnati Patch, but it does not show 
where the Cincinnati Patch is located, whether in Washing- 
ton County or in Pennsylvania or where it is, and it is not 
a matter of which the Court will take judicial knowledge. 



Rl 

We are perfectly weU 
criminal court thatthei 
MonoDgahela City, but v 
fact in a case of this kii 
will take judicial notic 
chartered by a proceedin 
the County, but we kno\ 
lis in taking judicial no 
Patch is in Pennsylvani 
tively that the plaintiff 
which is located within i 
The exceptions also 
tionality of this Act of Ai 
was issued. There are i 
courts of common pleas < 
any means uniform, but 
ment must be reversed f 
do not deem it necessary 
tntional question invoh 



And now, August 8, 
upon the exceptions to tb 
due consideration therec 
the jadgmeot is reverse 
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Snutham v. Manch Chunk Tawnship 

ATTORNEY AT LAW — ^PROFESSIONAL SERVICES — SALARY — QUAN- 
TUM MERUIT — JUDGMENT FOR INSUFFICIENT AFFIDAVIT 
OF DEFENSE. ACTS OF JUNE 12, 1893, P. L. 451, 
AND APRIL 23, 1909, P. L. 168. 

1. An attorney at law, hired by township supervisorB, at an 
annual salary is not a township officer. 

2. A contract with an attorney to perform certain duties 
for a township, at an annual salary does not preclude such 
attorney from recovering the value of professional services 
rendered for such township, in other legal matters, not within Uie 
scope and purpose of such annual employment. 

3. Since the Act of June 12, 1893, P. L. 451, township 
supervisors have power to employ counsel to defend the township 
when an action is brought against it to enforce a liability for 
negligence. 

4. The employment of an attorney under the Act of 1893, 
at an annual salary, is for the purpose of advising the supervisora 
in the performance of their duties in relation to the roads; and 
for this alone is the contracting taxpayer liable. 

Court of Common Pleas of Carbon County, No. 9, October 
Term, 1916 

Bule for Judgment for Want of Sufficient Affidavit of 
Defense. 

Opinion filed July 31, 1916, by Barber, P. J. 

OPINION 

The plaintiff, an attorney at law, seeks to recover the 
value of professional services rendered the supervisors of 
Mauch Chunk Township during the years 1911, 1912 and 
1913 in preparing a contract for lighting streets and high- 
ways of the Township for the term of five years from the 
first day of November, 1911; in the levying and collection 
of the special or additional taxes authorized by the Act of 
April 23, 1909, P. L. 168, for lighting the highways, public 
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SmitI 

plaeeB and proper 
eost, charges and 
matters incident t< 

The affidavit < 
were rendered, as 
bnt ftUegea that d 
road taxes were 1 
visions of the Act i 
of the Maaeh Chui 
the Lehigh Coal & 
repair public high 
that the plaintiff, 
each year the sum 
against the Towns 

Section 5 of tl 
shall pay to the " 
the following suni 
for all demands &t 
their respective st 
or road district, fc 
tract is made to i 
visors or road com 
or road district, tl 

In considerati 
the supervisors sti 
tax for road parpt 
contract is made. 

No qnestiona 
question for deten 
dollai^ from the 
preclude the attor] 
for the township, i 
In the Act, the atti 
officers, hut this c 
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Smltham t. Mauch Chunk Township 

township officer. Neither at common law or by any act 
of assembly is an attorney at law, when elected solicitor, 
recognized as a township officer, nor does any act prescribe 
his duties and obligations, as in the case of comity or 
borough solicitor. 

It is well settled that public officers, with a fixed 
salary, cannot legally claim additional compensation tor 
the discharge of their duties, even when, by subsequent 
statutes, the duties of the office are increased, there being 
no implied obligation on the part of municipal corporations 
to make compensation to officers, unless the right to it is 
expressly given by law, ordinance or contract. 

Dillon on Mun. Corp., Vol. 1, Sec. 422 and 426 (5 ed.) 

"'In the case of officers, the compensation is attached 
to the office as an incident, and is not dependent upon the 
performance of actual service which salary or compensation 
of the employee is intended as a remuneration for services 
actually rendered. ' ^ 

Same, Sec. 425. 

In determining the question of compensation, the dis- 
tinction, therefore, between an officer of a municipality, 
and a mere employee, is important. 

An attorney is ordinarily employed to render certain 
specific kind of service, and except, so far as governed by 
the terms of his employment, law or ordinance, may be 
discharged at any time. His compensation is regulated by 
the service rendered, and, while in this case, but one attorney 
can be employed, and but one fee for the fiscal year can 
be claimed, as counsel for the supervisors, in matters per- 
taining to the roads, there is nothing to prevent the 
supervisors from hiring another attorney to perform other 
services if the source of compensation be provided. He 
serves the municipality simply as other employees, and 
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Smltham t. 

not as Bii officer, and is 
of services rendered. 

Prior to the Act of 
of a county solicitor, i 
missioners had the rigli 
aid their regular solici 
CDonty, and pay a : 
Whether a regular soUc 
service, will depend u] 
with the commisBioners. 

County of Chester ^ 

"That an official a 
cipality by law, does n 
employing other or ad( 
prosecuting or defendii 
nor does it deprive the 
counsel to defend or pi 
within the duties of thi 
defined by statute or oi 

Dillon on Mun. Co 

If the municipality 
connsel to perform wo; 
duty of the official atti 
has the same right to pa; 
not within the scope o 

Township supervise 
to defend the township 
the township, to enfon 
the Act of 1893. This p 
of the contract to repaii 
ship, 11 Kulp, 270. 

If it were alleged t 
ment the plaintiff was 
which he asked add 
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SmlUiam v. Maueh Chank Township 

question would have to be submitted to a jury. In this 
case, the defense is rested upon the receipt of the fifty 
dollars each year, paid under the terms of the contract 
with the Company. 

The Act of 1893 is limited to the making of a contract 
for the maintenance and repairs of the roads, and paying 
the salaries of the township ofiScers. The purpose of the 
Act is to enable one or more taxpayers to prevent the levy 
and collection of a road tax, and the conditions having 
been complied with, the Act in Kuss's Estate, 60 Sup. Ct., 
372, is held mandatory. It is, therefore, a fair inference 
that the salary paid counsel for township by the agreement 
of the taxpayers, is intended for such professional services 
as the supervisors may require in the performance of their 
duties in relation to the roads. If other duties are imposed 
,or authorized by statute, it is not to be supposed the 
contracting taxpayer would be interested in such duties, 
or would be required to contribute to the payment of their 
performance, particularly if other means be furnished. 

The Act of 1909, authorizes and empowers the super- 
visors upon receipt of the required petition, to levy and 
collect a special tax for lighting purposes. The Act does 
not appear to be mandatory, but to leave the determination 
of lighting or not, to the discretion of the supervisors, as 
well as the places to be lighted. 

The lighting is not confined to the highways, but 
extends to "other public places and property of the 
townships." If the lighting may be said to render the 
highways safer, and more convenient for public travel, 
and, therefore, to be closely identified with the duties of 
the supervisors in relation to the roads, this could not be 
affirmed of the ** other public places and property of the 
townships. ' ' After the contract required by the Act of 1893 
is signed, the supervisors have no further responsibility 



38 justices' law repoktbe 



Oommoxiwealth y. BEOler 

HABEAS CORPUS — BRIGHT OF CUSTODY BT GBANDMOTHEB OF XIKQB 
CHILD RAISED BY HER. ABANDONMENT AND RE-HABRIACn 
BY MOTHER. BIGHT OF ELECTION BY FEMALE SIXTEEN. 

> 

1. Where the grandmother of minor children takes the 
custody of the children of her divorced daughter and establishes 
a home for them, and the mother remarries and begets a nnmer- 
ous family of children by the second union, a grand-daughter 
aged sixteen who is free to come and go, but elects to make her 
home with her grandmother is not restrained of her liberty and 
her custody will not be given to her mother against her election. 

In the Court of Common Pleas of Northumberland County^ 
No. 301, Sept. Term; 1916. 

Habeas Corpus. 

Earl M. Boush for writ. 

C. F. Shipman contra. 

Opinion by H. W. Cummings, P. J., filed Aug. 16th, 1916. 

OPINION 

Upon a Habeas Corpus directed to Minnie Miller the 
body of Mary Malone was produced in Court and return 
made by her that Mary Malone was and is not restrained by 
the respondent. She further returned that the said Mary 
Malone is at liberty to do as she will in all respects and that 
the said Mary Malone is not within the power of Minnie 
Miller; and her liberty is not and was not controlled or 
abridged or interfered with in any way. 

Testimony was taken, from which testimony we find the 
following facts : 

First — ^That Mary Malone is 16 years of age. 

Second — ^That Mary Malone is a grandchild of Minnie 
Miller and was bom February 14th, 1900, in Sunbury, Pa. 
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Commonwealth y. Miller 

spent considerable time with her, as long as nine weeks, 
during which time the grandmother was suffering with a 
broken arm. 

Eleventh — ^That about July 4th, 1916, Mary Malone 
came to respondent's house, of her own accord and without 
any solicitation or persuasion on the part of the respondent 
and without the knowledge of the respondent ; she remained 
a few days and then her mother came for her and Mary 
Malone returned with her mother to her mother's home. 

Twelfth=On or about July 8th, 1916, Mary Malone 
again came to the home of the respondent, her grandmother, 
in the night time, about midnight, and was permitted to 
remain with her grandmother during that night and since 
that time, but was at liberty to go home whenever she saw 
fit. 

Thirteenth — That since the marriage of Maude M. 
Malone with Frank B. Leisenring, five children have been 
bom to them. 

Fourteenth — That within the past year or two certain 
differences have arisen between the stepfather and Mary 
Malone due, we think, to the fact that there are two sets of 
children residing in the same house. 

Fifteenth — That Mary Malone refuses to return to her 
mother and stepfather and elects to remain with her grand- 
mother and her older sister.. 

Sixteenth — ^All parties connected with this proceeding 
are honorable, reputable and respectable persons. 

From a careful examination of this case and after giving 
it considerable thought we- are of the opinion that the best 
interests of Mary Malone would be prejudiced by compelling 
her to return to her mother's home in Point Township, there 
to remain with her step-father and step-brothers and step- 
sisters and by so doing separate her from her older sister-, 
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Minnie Irene Malone, who is also staying with Mary 
Malone's grandmother.. Taking into consideration that the 
grandmother is willing and able to take care of her, look 
after her welfare, educate her and what is more keep her in 
association with her older sister, we believe the best interests 
of the said Mary Malone would be subserved by permitting 
her to remain with her grandmother, Minnie Miller. 

Mary Malone while living with her mother and step- 
father was obliged to assist in taking care of her step* 
brothers and step-sisters, which in our opinion has caused the 
trouble. Mary Malone has now arrived at a critical age; 
every moment is important; and her education in the next 
three years will probably be decisive of her fate. We feel 
that under the circumstances it is very important that she 
and her older sister should not at this time be separated. 
We are simply looking to the future welfare of this child 
and are firmly of the belief that the best interest of the 
child will be subserved and promoted by permitting her to 
remain with her grandmother and her true sister. We are 
firmly convinced that no good would result in returning her 
to her mother for the reason that she has formed a dislike 
for her step-father and the fact, as stated before, of there 
being two sets of children in this home, would in all proba- 
bility, cause the said Mary Malone to again leave when 
serious results might be expected. 

For these reasons and others which it is unnecessary to 
mention we are of the opinion that Mary Malone shall not be 
delivered to her mother. At the same time it is understood 
that the mother of Mary Malone shall be permitted to visit 
and see her child at will and Mary Malone, it is understood, 
is permitted and also directed to visit and see her mother 
and should the said Mary Malone fail to conduct herself 
as is expected we will re-open this case and make an entirely 
different order. 
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And now, to-wit, August 16th, 1916, the writ of Habeas 
Corpus issued in this case is dismissed at the cost of the 
petitioner. 

(Reported by B. H. Houseworth, Sunbnry, Pa.) 
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SUMMARY CONVICTION. FISH. ACT OP MAY 1, 1909, SECTION 16. 

AUiOWING SAWDUST TO BUN INTO STREAM INHABITED 

BY FISH. APPEAL FROM JUSTICE OF THE 

PEACE ACQUITTING DEFENDANT. 

1. There can be no conviction for the violation of the 16th 
section of the Act of May 1» 1909, by permitting sawdust to run 
into a stream inhabited by fish unless it be shown that the saw- 
dust is deleterious to fish or fish food. 

2. Where it does not appear that the sawdust was 
deleterious to fish or fish food, no appeal will be allowed from the 
Judgment of the Justice of the Peace acquitting the defendant. 

Petition for appeal by the Commonwealth. 

Quarter Sessions of Cameron County, No. 25, July 
Sessions, 1916. 

Pred A. Johnson, District Attorney, for Commonwealth. 

This was a prosecution by the Department of Fisheries 
for a violation of the 16th section of the Act of May 1, 1909, 
by permitting sawdust to run into stream inhabitated by 
fish. It appeared from the testimony that the defendant 
permitted sawdust from his saw mill to run into the West 
Branch of Hicks Run, a stream inhabited by trout, but 
it was not shown that the sawdust was deleterious to the 
fish or to fish food. The Justice of the Peace acquitted 
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Justices and Inferior Courts" 



''Case and Comment," **the Lawyer's Magazine," in the 

number, June, 1915, gives a symposium of criticisms dealing 

with ** Justices and Inferior Courts." Ostensibly, these 

articles penned by lawyers are the ^'summum bonum'^ of the 
critical estimate of the age upon the ** inferior courts," as 

they are patronizingly dubbed — embracing thereby Justices 

of the Peace, Aldermen, Magistrates, Burgesses and MayoriS, 

as in Pennsylvania, 

There are several of these literary currents which we 
will notice, in view of two facts: (a) disposition to assail and 
clip the jurisdiction and usefulness of the minor judiciary; 
(2) substitution of intermediate conjectural courts whose 
conjecturers shall be lawyers, and who shall conjure, not by 
any known standard of law or equity, but by personal and 
political puissance ! 

This tendency among lawyers and judges is a distinct 
trend away from the initial forum of freedom. 

In the organization of tribunals for the remedy , of 
wrongs, Pennsylvania early set the example by its statutory 
provision for Justices of the Peace, a home court, providing 
for speedy settlement of neighborhood disputes — a successor 
to the English pie poudre and the colonial **fair play" courts 
and a modification of the English system of Justices of the 
Peace who were puny judges of the Quarter Sessions and 
were supposed to be ''learned in the law." 

The first article in the C. & C. symposium is by Herbert 
Hadley of Chicago, "Secretary of the American Judicature 
Society," whatever branch of legal cabbage heads that may 
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law of England in Pennsylvania, should have so far forgotten 
their interests, when they created the magistracy, as not 
to. clap on the system a proviso that the magistrates should 
have their sheep skins from, the Inner Temple at London! 
Then he quotes as authority for his view of the Justices of 
the Peace, a report made by the Royal Commission of 
England to investigate and report upon the delinquencies of 
our honorable Justices of the Peace! Of course the report 
was adverse. And so is the resume of this powdered dandy 
who quotes it as authority. 

Of course a rural Justice of the Peace doesn't smell of 
London perfume. He may have curried a horse or killed a 
skunk that had attacked his chickens, just before he opened 
the office which is not a court of justice, according to a 
dictum in one of our perfumed court cases 1 We have now 
in mind one of these very democratic lay judges. He lost 
an arm at Fredericksburg, before Maryes's Height — a mere 
boy volunteer, then! He went to school — ^graduated at 
Kutztown Normal — served as county superintendent of 
schools — elected to the legislature — chosen Justice of the 
Peace — served until he refused to hold the office again. 
Every morning he feeds and curries his horse, harnesses and 
hitches him up, with one arm— and drives to his farm a few 
miles away. This 'Uay judge" and his decisions, would be 
taken and accepted by his neighbors before all of the legal 
cabbage heads of any university or law school boiled down 
and rolled together into an Atlas of legal incognoscibility ! 
alias sauer kraut ! 

The people, as long as they prize their local liberties, 
will not consent to cut out of their constitution the Justices 
of the Peace, and substitute the disciples of airy nothingness 
in municipal realms. If they did, they would be ignoble 
souls indeed. 

The next article is that of Edmund G. Faulkner, of the 
Middletown, N. Y. Bar, who reviews the territorial juris- 
diction of a Justice of the Peace in New York. This 
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article ia not an inyeighment against the character of the 
offices or its incumbents and is strictly au faitl 

Following is another, sui generis, by Edgar L. Pen- 
nington, A. B., B. L. of the Madison, Ga. Bar — a title enough 
to arouse suspicion — but his contribution is well worth repro- 
duction. It is a great tribute to the solid worth of our 
Justices of the Peace as the pick of the community. In it 
he quotes Justice Beckley of the Georgia Supreme Court, 
who in Atlanta & W. P. R. Co. v. Hudson, 62 Ga. 679 said : 
*'In a Justices' Court, local government is realized in its 
last analysis. This tribunal is our primary, most rudimentary 
organ of home rule. It is the ne plus vltra of judicial sim- 
plicity. '^ 

The next is *' something about some of the Justices' 
Courts in Mississippi" by S. F. Davis of the Indianola bar, 
who tells how he rode out into the canebrakes on a mule and 
got a J. P. to **tum a nigger loose" by threatening him 
with process from the U. S. Court ! Of course this furnishes 
fair indicia of the kind of literary product it is. 

The last is a cameo by Wm. D. Totten, of Seattle, 
Wash. Bar. His theme is the character of Robert Shallow, 
Esq., who was one of Lord Bacon's puppets in **The Merry 
Wives of Windsor." Whilst this is intended as a slur on the 
^'Justices' Courts," it indicates that the learned Chicago 
judge knew his ** rasher of Bacon" when he decided that Sir 
Francis Bacon wrote for William Shakespeare the plays for 
which the public gave the latter credit after his demise. So 
much for this much. 



Duties of Road Supervisors 

We have a double letter from an old friend and Justice 
of the Peace, Christian Siegel, of Mifflin Township, Lycom- 
ing County, one in English and the same im German script, 
in which he propounds a practical question. He says the 
road supervisors carry the surface water &om the road on 
a hill side down about forty rods, in a gutter, and then 
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•discharge it npon the land of another man, and he wants 
to know whether they have a right to do it. Christ, we 
opine not. Under the old and rational system of roads, 
the supervisors gathered the surface water, at short inter- 
vals in cross ditches and discharged it on the adjacent 
lands, with the least possible damage, according to the 
natural flow. The law fixed this right and duty. It is 
said that the State Highway Department has interdicted 
these road drains, but it cannot repeal a law. A few Judges 
who like to whirl along the highways at a rate of from 30 
to 50 miles an hour, it is said, have in their charges to grand 
juries, repealed the law, as they defy it, when they exceed 
the speed limit, themselves. 

The various acts for the care of roads under a state 
highway systemj repeal only so much of the prior road law 
as is inconsistent with them. 

Sections 28 to 32 of the act of June 13, 1836, P. L. 551, 
constitute a group of provisions, which Judge Patton, of 
Armstrong county, held in Hutchinson v Clay Township 
must be construed together and his judgmjcnt was affirmed 
in 14 Supr. Ct. 546. It was also held that a township was 
liable for any damiages which were caused by reason of the 
negligence of the supervisors in the matters covered by 
the sections mentioned. In that case, where the drainage of 
the road was so obstructed that it backed foul water upon 
an adjoininer's land and polluted his spring, it was held 
that it was the duty of the supervisors to open the drain 
and that the mode of ascertaining damsages was constitu- 
tional, but it was not held that it was exclusive. 



RIGHT OF ENTRY 
Section 28 provides : 

*'The Supervisors aforesaid, shall severally have fuU 
power and authority, within their respective townships, to 
enter upon any land or enclosure lying near to said roads, 
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and to dig, gather and carry upon said roads any stones, 
sand or gravel found on the same, which they may think 
necessary for the purpose of making, maintaining, or 
repairing the said roads, when the same cannot be conven- 
iently obtained by contract at reasonable prices, doing no 
unnecessary damage to the owners of said lands, and 
repairing any breaches of fences which they shall make-'' 



ASCERTAINING THE DAMAGE 

Sections 29 and 30 provide a mode of ascertaining the 
damage where they cannot agree. 

''Section 29. Whenever the Supervisors and the own- 
ers of any materials which nlay be wanted for making, 
maintaining or repairing the roads aforesaid, cannot agree 
upon the price to be paid therefor, the value of such 
m;aterials shall be estimated by any two of such three 
persons as may be agreed upon by such supervisors and 



owners-" 



<( 



Section 30. If the supervisors and owners cannot 
agree upon any persons to estimate the value thereof; the 
owner may apply to a Justice of the Peace residing near the 
place where such materials were taken, or may be, and 
thereupon such Justice shall appoint three judicious per- 
sons, one on the nomination of the supervisors, one other 
on the nomination of the owner of such materials, and the 
third upon his own suggestion, and the decision of the per- 
sons, so appointed, or any two of them, shall be entered 
upon the docket of such Justice, and shall be final: 
Provided, That if either party shall, after due notice refuse 
or neglect to nominate, as aforesaid, it shall be the duty of 
the Justice to appoint one other person in his stead." 

CAUSEWAYS AND BRIDGES 

*' Section 31. It shall be the duty of the supervisors 
aforesaid, in making and repairing the public roads, to 
make and maintain within their respective townships, 
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«afficient causeways of stone or timber, on marshy or 
swampy grounds, and also to make and nudntain sufficient 
bridges over all small creeks and riyulets and deep gullies, 
where the same shall be necessary for the ease and safety 
of travellers." 



DRAINS AND DITCHES 

* 'Section 32. The supervisors aforesaid shall also have 
power and authority, as aforesaid, to enter upon any such 
lands or enclosures, and cut, open, inaintain and repair all 
such drains or ditches through the sanne as they shall judge 
necessary to carry the water from the said roads." 



These duties must be performed, without any unneces- 
sary damage to abutting owners, and with regard to the 
natural flow of the surface water front the hill sides. The 
noodles of the State Highway Bureau perhaps never had 
any experience with Lycoming County hill roads, and 
especially those on Pine creek, which are liable to wash out 
over night. 



V 



Pass a Law 

A new legislature will soon come in with several 
hundred ambitious statesman to fill a book of 1000 pages 

» 

with alleged laws. Apropos to the coming pest, we quote 
this satire of a bright correspondent of the Bellefonte, Pa. 
Watchman, pseudonym '^Priscilla:'' 

'*Are your neighbors very bad! 



Pass a law! 



Do they smoke! Do they chew! 
Are they always bothering you! 
Don't they do as you would do! 



Pass a law! 
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Are your wages awful lowt 

Pass a law! 
Are the prices much too high? 
Do the wife and babies cry 
'Cause the turkeys all roost highf 

Pass a lawl 
When M. D.'s find new diseases 

Pass a law! 
Got the mumps or ''paraleesis/' 
Measles, croup or "expertisist" 
Lest we all should fly to pieces, 

Pass a law! 
Are the lights abuming red! 

Pass a law! 
Paint 'em green or paint 'em white! 
Close up all them places tight! 
My! Our town is such a sight! 

Pass a law! 
No matter what the trouble is, 

Pass a law! 
"Goodness sakes! But ain't it awful! 
My! What are we going to do? 
Almost anything ain't lawful, 
And the judge but human too ! 

Pass a law! 



i »'p 



Costs Before Magistrates 

The law of costs before Justices of the Peace and other 
Magistrates has been so often tinkered within recent years 
that there is universal complaint. The J. L. B. has been 
appealed to in many requests to prepare a bill on the sub- 
ject. The following has been drawn for examination, dis- 
cussion and approval or rejection. We would like to hear 
from the various associations and parties interested. 
Express your thoughts freely, plainly and concisely: 
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An Act to Regulate Costs In Suits Before Justices of 
the Peace and Aldermen. 

Sec. 1. Be it enacted, etc. 

That in all suits of a civil or private character, to 
which the Commonwealth is not a party, instituted before 
Justices of the Peace and Aldermen in this Commonwealth, 
the plaintiff shall be primarily liable for the fees of the 
Justice of the Peace or Alderman and the Constable and these 
may be demanded in advance. 

Section 2. In case the fees and costs are paid by either 
party to a suit, they shall follow the event of the suit and 
be paid by the party losing the same. 

Section 3. In case of appeal from the decision of the 
Justice of the Peace or Alderman, the party appealing shall 
pay all the costs that have accrued, including the costs of 
transcript and entering the appeal in the Court to which 
the appeal is taken, unless, he files an affidavit declaring 
that by reason of poverty he is unable to pay the costs, and 
he shall at the same time enter bail in double the amount 
of probable costs, for the payment of the costs that may 
accrue upon the appeal. All costs shall follow suit. 

Section 4. In all cases wherein the Commlonwealth is 
plaintiff or prosecuting, whether it be a criminal informa- 
tion or a complaint upon which the Justice of the Peace or 
Alderman is authorized to proceed to a summary conviction 
and impose a penalty, the costs shall be primarily due from 
the Commonwealth and shall be paid by the County on 
orders drawn by the County Commissioners, when the 
accounts are allowed by them, and it shall be made to 
appear that the defendant or defendants are unable to pay 
or have been discharged without payment or acquitted. 

Section 5- In all criminal accusations before a Justice 
of the Peace or Alderman or informations involving the 
conviction or acquittal of the defendant, where it shall 
appear, upon hearing that the prosecution or information is 
instituted through malice, spite or desire for gain, and 
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there shall be no probable cause, the . 
Alderman is anthorized to dismiss tl 
plaint and impose the costs upon the 
him to pay the SBine, and in default 
ted to the county prison for a perio< 
days. In such ease, the Justice of t 
shall make a full record thereof, inch 
his reasons, which proceedings shall 1 
as in other cases, upon allowance. 
Section 6. All acts or parts of a 
■ local, in conflict with this act are hi 
as they are in conflict. 



Doclats as Vvk/OB B 
The docket la-w as to Ma^strat 
UB executable, because of its insuff 
Magistrates in all parts of Penusyb 
for its repeal. But why not revise t 
some of the archaic features of thi 
make these dockets public records i 
to pay for them and provide for the: 
where the law requires them to be 
tentative bill on the subject, for coi 
sion, which follows: 

An act to provide that the docl 
Peace, Aldermen, Mayors, Burgesses 
be kept and preserved as public reco] 
each mlunicipality. 

Section 1. Be it enacted, etc. 

That the dockets of civil, crim 
priieeedings of all Justices of the Pei 
Bui^esses and Magistrates in this Ci 
by declared to be public records. 

Section 2. That all such docket 
paid for out of the funds of the 
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townshipy borough or city, in which the official shall be 
elected or appointed; and when a docket is filled, or when 
the term of office of any such official shall expire by death, 
removal or the election and qualification of a successor, all 
dockets pertaining to the office or remaining in the custody 
of the same, shall be kept in a safe place within the juris- 
diction of the successor in such office, with right of access 
and control for the purposes of execution, revival, trans- 
cript, evidence and exemplification, as required by law. 

Section 3. Dockets which are not filled, when turned 
over to the successor in office and which have been paid for 
by the individual, shall be bought and paid for by the 
municipality in the same manner as new dockets are here- 
by required to be bought and paid for; and each township 
is hereby declared to be a municipality in law. 

Section 4. All old dockets of such officers, as far as the 
same can be discovered, shall be gathered together by those 
now in office and placed in a safe or vault, within their 
jurisdiction^ together with such papers as belong thereto, 
80 that convenient access may be had thereto, for purposes 
of the law. 

Section 5. Councils of cities and boroughs and commis- 
sioners and supervisors of townships are hereby authorized 
and required to appropriate sufficient money of the respec- 
tive municipalities to comply with this law. 

Section 6. All acts or parts of acts inconsistent with 
this act are hereby repealed so far as they are inconsistent 
with its provisions* 



Bound Volume 14 Beady Soon 

We have commenced mailing the bound copies of VoL 
14 of The Justices' Law Reporter, and we request our 
subscribers to the bound volume to Idndly notify us if they 
do not receive their copies by October 15, so that we may 
make steps to trace them through the mail. Also kindly ronil 
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The Solntion, Qovenanml OwnenUp 

As clear-headed a railroad manager as Charles S. Mellen, 
formerly President of the New Haven Bailroad Company, in a 
signed article, averred that government ownership of the 
Boston & Maine railroad would be a welcome solution of the 
trouble and predicted that it was inevitable. He gives the 
particular reasons why it would be preferable to a receiver- 
ship. He says: '* Whether we like it or not, we are drifting 
toward government ownership of railroads." Commenting 
upon the action recently had at Washington — ^the makeshift 
of a tergiversation autocracy, he averred: "All this agitation 
for preparedness m^eans ultimately government ownership of 
the railroads and many other lines of business as well." This 
is not a new thought from the railway stand-point. More than 
twenty yedrs ago, A. B. Stickney, President of a great Western 
railroad company, discussed the whole problem in a book he 
wrote, which sustained government ownership from an 
economic basis, and has never been answered. Fundamentally, 
all railroads under the U. S. Statutes are post roads. It was 
upon this ground that the United States Courts intervened 
during the American Eailway Union strike led by Debs, and 
that U. S. troops were sent to the neighborhood. That strike, 
however, was broken by the National Guard of Illinois sent to 
Chicago by Gov. Altgelt, to repress riot, arson and murder, 
which they did by shooting up the mob and bayoneting the 
hoodlums of that turbulent city. 

As the railroads are post roads, so also would they be 
military roads in case of war. These two features combined 
should urge the necessity of government ownership. All 
otheri solutions are but make-shifts and temporal expedients 
of political poltroonery. 

The action of Congress will prove to be cowardly inade- 
quate. It is discriminatory in the worst form. It applies a 
standard to the smallest number and the highest paid employes 
of these private-owned public utilities, and excludes the largest 
number and most inadequately paid. Any sane court cannot 



S6 justices' law reporter 

hesitate about its duty, when the issue comes squarely before 
it. It is plainly but a child of political expediency and the 
reaction which must soon come will not be so soon forgotten 
by thoee who started it. 



APoiater 

A significant fact stands out like a beacon light in the 
recent emeute of aliens at Old Forge in Lackawanna county, 
instigated by the anarchistic tribe labeled I. W. W.. It is a 
warning of what impends. Of the three hundred rioters but 
'ourteen were citizens. Deportation is threatened. Our two 
billion dollar congress of menials adjourned without passing a 
law to restrict and prohibit the importation of such beings. 
The "preparedness'' we need most is against an invasion of 
the lawless and the ignorant. Our danger is not from without 
but within. 



The ''Oraoter" Left Off 

For some cause the '^ cracker" was left out of the draft of 
a bill in the September number, tentatively drawn to protect 
owners of improved lands from the trepass of wild animals 
and birds. Add to Section 2 : if he shall capture or kill the 
same. 

The law protects owners of cultivated lands from tres- 
passes by domestic animals which are useful. Much more 
should they be protected from the inroads and destruction of 
crops and property by animals ferae naturae^ which can only 
be repelled by trapping or shooting them. 
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Commonwealth v. Peffer 

HUSBAND AND WIPE — NUPTIAI, AGRBBMENT— 

ING FROM HOME — OBDEK OP SIIPPORT 

DUTIBS — ACT OP APRIL 13, 1867, P. 

1. A nnptlal agreement as to eHtabilehln 
parentB of the husband, may be considered in { 
tlon of support, when the wife voluntarily v 
home and auee for maintenance. 

2. Clrcumstancea may Bometlmee mak< 
venlent but necessary tor a wife to take np I 
husband's parents and her voluntary wlthdrf 
will not Justify her In demanding support el 
when there la a nuptial agreement under clrt 
causes well understood by the parties. 

3. Under the wife's agreement, It Is her 
support furnished her In the home of ber hnst 
Buch time as hla financial condition will jus 
a separate home. 

Court of Quarter SesaioDs of Cuiuberland C 
Sessions, 1916. 

For Commonwealth, Geo. E. Lloyd, Dist. A 
Biddle, Jr. 

For Defendant, G. Wilson Swartz. 

Opinion by Sadler, P. J., May 13, 1916. 

This proceeding is based upon a com; 
the Act of April 13th, 1867, P. h. 78, char( 
part of the husband to provide maintena 
cutrix, his wife. 

The parties were married in June of : 
deratood by them both, owii^ to the condil 
and the financial resources of the husban 
their residence should be at the home of 
defendant. This agreement, we think, ca 
-determining whether or not the case is one 
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Commonwealth t. Peffer 



making of an order: CroU v. CroU, 60 Pa. Super Ct 415. The 
parties continued to reside in the home of the parents until 
January of 1916. The evidence showed this home to be com- 
fortable and suitable. The wife, however, desired to live 
separate and apart from the parents of her husband, and 
refused to stay longer in their abode, but expressed a willing- 
ness to reside with him at some other place. There is no 
satisfactory proof of any mistreatment of the wife, or of a 
failure to furnish the necessaries of life in accordance with the 
means at the disposal of the parties. The husband and his 
parents are willing, and have always been willing to provide 
the same accommodations as were furnished at the time of the 
marriage. In June of 1915, the husband was earning about 
$380.00 a year. This was deemed by both parties insuf&cient 
for the maintenance of a separate home, and hence the agree- 
ment to live with the parents. At the time of the hearing the 
earning capacity of the husband does not seem to have ma- 
terially increased, and the conditions in this regard have been 
but little bettered, nor has the health of the husband 
improved. 

The question before us is simply whether the wife is 
entitled to an order for support where, after agreeing to live in 
the parents' home she refuses and leaves, though the same 
support is offered to her as at the time of the marriage, it 
not appearing that the circumstances of the husband have 
improved, or that his financial condition is such as to justify 
the maintenance of a separate establishment. 

It is undoubtedly the rule of law that the duty is upon 
the husband to provide a suitable place of residence, and a 
corresponding duty on the part of the wife to there reside 
with her husband, if she be furnished with support commen- 
surate with his means, and in case the treatment accorded her 
be proper : Beck v. Beck, 163 Pa. 649. We are not unmindful 
of the cases which hold that a wife is entitied to demand a 
residence separate and apart from that of the parents of the 
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husband, and that in numerous cases where separation took 
place for this cause, a divorce on the ground of desertion has 
been refused to the husband. These cases can be divided into 
those in which the Court found that the offer to furnish sup- 
port at the home of the parents was not bona fide : Ball v. Ball, 
8 D. R. 678; where the treatment of the wife was improper: 
LeGrand v. LeGrand, 24 D. R. 244 ; Reynolds v. Reynolds, 62 
Pa. Super. Ct. 280 ; or where the husband had sufficient in- 
come to maintain a separate home : McCampbell v. McCamp- 
bell, 63 Pitts. 641. A like determination was reached in 
Benscoter v. Benscoter, 20 D. R. 349, but the facts as to treat- 
ment are not set forth in the report of the case. A divorce 
on the part of the wife where she had so separated, was refused 
in Rodenbaugh v. Rodenbaugh, 17 Pa. C. C. 477. 

The general rule to control such cases is explained by 
Judge Carpenter in McCampbell v. McCampbell, supra, in 
which it is said, in part: ''It is not necessary to discuss condi- 
tions which may or may not justify a husband in insistitig that 
his wife reside with his parents. That circumstances may 
sometimes make such an arrangement convenient, or even nec- 
essary, will not be questioned. How long it shall continue 
will depend upon the circumstances of each case. It is not 
possible to formulate a hard and fast rule applicable in all 
cases." In the case at bar, we are not convinced that there 
was any mistreatment, or that the home provided was not 
proper. The residence was taken up by the parties in pur- 
suance of an understanding at the time of their marriage. The 
conditions had not changed at the time of the withdrawal by 
the wife, and the husband was in no better financial position 
to establish a separate home than at that time. 

Ordinarily the Court of Quarter Sessigns, in such pro- 
ceedings, will not inquire into the cause which led to the sepa- 
ration, but will provide for the support of the wife. This is 
not true where the evidence shows the conduct of the prose- 
entriz to have been capricious: Commonwealth v. Yerka, 17 
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D. B. 890; and where a husband has furnished a home and 
support therein, an allowance for support has been refused: 
Commonwealth v. Bonestein, 3 Montgy. 71 ; Commonwealth v. 
Perry, 7 D. R. 240. So where the home provided was with 
the parents of the husband, he being in no financial condition 
to furnish an independent home, it has been refused: Com- 
monwealth V. Deemer, 1 Northampton, 94, The contrary was 
held in Commonwealth v. Kaufman, 18 York 108 ; but in that 
case it clearly appeared that the wife had been the subject of 
a course of abuse and ill treatment, and the Court, therefore, 
held that she was entitled to an allowaiice for maintenance 
notwithstanding her withdrawal. 

In the present case there is no evidence that the oflfer of 
support in the home of the parents,. as agreed upon at the 
time of the marriage, is not made bona fide, there are no cir- 
cumstances of any abuse, or of any unfair treatment, and 
there are no facts which would justify the conclusion that the 
husband was in a financial condition to provide a separate 
establishment. 

Under the circumstances of this case, and in view of the 
agreement of the parties, we are of the opinion that it is the 
duty of the prosecutrix to accept the support furnished to her 
in the home of his parents until such time as his financial con- 
dition will justify his setting up a separate home, or until 
such time as it can be shown that the home provided with the 
parents is not proper, or that the wife is made the subject of 
ill treatment. , There being no evidence of any ''neglect" to 
provide for the prosecutrix, the complaint cannot be sustained. 

And now May 13, 1916, the complaint is dismissed, and 
the defendant is discharged from his recognizance. Under 
the circumsitances of the case, the costs will be placed upon 
the county.. 

(Reported by Herman Berg, Jr. Esq.) 
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Ck>mmonwealth v. fitexvart 

ARREST BY CONSTABI^B WITHOUT WARRANT — ASSAVUT BY INTOX- 
ICATED PERSON — ^DEGREE OF INTOXICATION. 

1. Wben reason is destroyed — when a man has not the 
power to distingnlsh right from wrong or lacks the power to ad- 
here .to the right and abstain from the wrong, he is not account- 
able to the criminal laws. If the Jury find that defendant was 
intoxicated to such an extent it will be their duty to acquit. 

Court of Quarter Sessions of Cumberland County, No. 11, 
Sept. Sessions, 1916. 

For Commonwealth, Geo. E. Uoyd, District Attorney 

For Defendant, Herman Berg, Jr. 

STATEMENT OF CASE. 

Defendant John L. Stewart, was found in a store in a 
state of maudlin drunkenness by his uncle, the local constable, 
who without complaint or warrant seized him and in return 
received a blow which did him great bodily harm. The youth 
was, however, taken before a Justice of the Peace in Worm- 
leysburg and bound over, he having in the meantime assaulted 
the burgess, whilst in the fury of his intoxication. A new 
proceeding by information and warrant was commenced for 
assault and battery and upon this the grand jury found a true 
bill. In the other cases, the grand jury ignored the bills and 
placed the costs upon the prosecution. 

The case for assault and battery was tried before Judge 
Sadler at the late sessions and the defendant was acquitted, 
but to pay the costs. 

The only legal question involved, aside from the example 
set to constables not to be too ready to arrest without warrant, 
is the one as to the degree of intoxication which will excuse an 
act otherwise criminal. On the trial defendant's counsel sub- 
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Gommonwealth ^k Stewart 

mitted the following points for instmctions to the jury, nnder 
the evidence, which were affirmed: 

The Gonrt is respectfullj asked to chaige the jury as 
follows: 

When reason is destroyed — ^when a man has not the power 
to distinguish right from wrong, or lacks the power to adhere 
to the right and abstain from the wrong, he is not accountable 
to the criminal laws. And if the jnry find that John Stewart 
was intoxicated to such an extent it will be their duty to 
acquit 

Assault is an intentional attempt by force to do injury 
to the person of another, and a battery is committed whenever 
the violence menaced in an assault is actually done. An as- 
sault and battery cannot be conmiitted without the element of 
intent being present. And if the jury find that the condition 
of John Stewart was such that he was incapable of forming an 
intent it wOl be their duty to acquit. 
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Schelrer v. Gross 

Alderman issued a summons in trespass. It is a settle<I 
distinction that where an act is done which is in itself an 
immediate injury to one's person or property, that there the 
remedy is usually by an action of trespass vi et wrmis; 
Marsteller v. Trimbly, 6 Binn. 33 ; Smith v. Rutherford, 2 
S. & R. 358 ; Ream v. Rank, 3 S. & R. 215 ; Hobbs v. Geiss, 13 
S. & R. 416. 

Applying the above rule to the facts before us, the Court 
is of the opinion that the act done was itself the cause of the 
immediate injury to the plaintiff's property, and that the 
Alderman had jurisdiction. This conclusion is strengthened 
by the views held by the Court in Herrigas v. McGill, 1 
Ashmead 152 ; Bruch v. Rissmiller, 12 Northampton Reporter 
12 ; Marsteller v. Trimbly, 6 Binn, 33 already cited. 

The Court is not convinced that error was committed in 
the trial of the cause or its submission to the jury; the rule 
for a new trial will have to be dismissed. 

Motion in arrest of judgment refused, and rule for new 
trial discharged. — YorU Legal Record. 
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S. Brady Oaveny, Esq. 

There is a purpose in view, in presenting upon the front 
page of the cover of this journal the portraits of Justices of 
the Peace and Aldermen of Pennsylvania, It is perfectly 
legal, appropriate and educatory. By this means, we show 
to the legal fraternity and the judiciary, who are the mould- 
ers of legislative opinion that the gentlemen who occupy 
positions as constitutional officers, are men of affairs, influ- 
ence, intelligence and probity. They are an honor to Penn- 
sylvania. 

In this issue we present the portrait of Alderman 
Caveny who is now serving in his 29th year as a magistrate. 
He was bom in McCallisterville, Juniata County, Dec. 29, 
1843. From the common schools he entered McCallisterville 
Academy, but when the great war between the sections called 
for soldiers, in defense of the flag, he enlisted in the 151 
Penna. Inf. Vols., in 1862, being only 19. After the battle 
of Gettysburg, he was discharged, and then followed mer- 
cantile business until 1883, when he was elected Register and 
Recorder of the County of Juniata, in which office he served 
three years. 

He was first elected Justice of the Peace for Patterson in 
1877 and re-elected in 1882, resigning in 1883. Subsequently 
he was re-elected and served five years, after which he 
removed to Harrisburg, where he engaged in the insurance 
business for a time. He was elected Alderman for the 
Second Ward of Harrisburg in 1894, and has served continu- 
ously as such to the present, which gives him a period of per- 
formance of official duty, for upwards of 28 years. 
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Empirics Spent It All 

Headers will remember that the campaign in Pennsjl- 
vania a few years since for a $50,000,000 bond issue was 
opposed by the Justice's Law Reporter and defeated. The 
chief argument for it was made by Empirics from New 
York, sent over here to show us ''Pennsylvania Dutch," 
what New York was doing with $100,000,000 bonds ! Recent- 
ly Fred. Buck, the State Superintendent of Township Roads 
in New York, admitted at the Road Supervisors Convention 
for Bradford County, that the empirics had spent the 
$100,000,000 already and had only commenced building roads 
and want $50,000,000 more for their sporting ways! 



Concentration of Power 

It is reported from Towanda, Bradford County, that 
thirteen Justices of the Peace and ten Constables, elected 
last November, declined their offices. Bradford County is 
not alone in her disgust. The salaried state police, game 
protectors, fish wardens and impure food sniffers have so 
over-run the State that there is nothing left for Constables 
but to do free duty around the licensed liquor places and 
generally to act as unpaid peacemakers. As for the Justices 
of the Peace, in some districts, there is barely enough to be 
earned now to pay their office rent and fuel. In the foreign 
districts, the business is mainly criminal. It behooves the 
minor judiciary and constabulary to awake and choose legis- 
lators at the next election who will oppose concentration of 
power at Harrisburg. 



Empower the Local Constables 

It is announced from the state law factory **on the hill" 
that the next legislature will be asked to saddle upon the 
handful of State police the additional burden of acting as 
game, fire and fish wardens. This is entirely wrong. The 
State police should be limited strictly to the duties for which 



i 

li 
r 



justices' law reporter 67 

the arm was created, the preservation of the peace, in times of 
riot, rout or unlawful assembly. 

The duties in relation to game, fish and forest fires should 
be exacted from the local constabulary only, and be defined by 
law and their compensation so fixed. Formerly Constables 
were local fire wardens; but the law did not adequately 
compensate fire fighters when called in an emergency. 

The state assumption of these duties has simply supplied 
a lot of ''salary grabbers,'' as the common people who fight 
fires for self-protection, call them. The men who are expected 
to perform these duties should be on the scene early, and 
for a modicum of compensation, in many cases thousands of 
dollars would be saved. In a democracy, the closer the power 
is to the people, the more honestly and efficiently it will be 
exercised. 



A Gyclopian Jurist 

Philadelphia possesses many high peaks of distinction, 
physically, morally, immorally, juridically, non-juridically, 
neurotically, politically, phantasmically, etc., etc. The variety 
of faddists inflicts satiety. Whenever there is a social 
or immoral upheaval in that wonderful city of "graft "and 
hypocrisy, some towering specialist and ''Efficient" raises his 
head above the dust, grime, disease germs and stifled atmos- 
phere of graft and proposes something! One time it is the 
economist who would involve the whole human race in a 
Bpendthrift trust! Then it is the erotic revolutionist who 
would mortgage all the homes of the just to buy out booze and 
turn loose all the Magdalens f romi their lairs into the homes 
of the virtuous and refined ! Now it is the Cyclopian Jurist 
who sees in every little thief, burglar and robber a future 
Howard or Wilde or perhaps a Chief Justice or a President ! 
Yes, they point out such — in Philadelphia ! Not long since we 
recorded a case in which a Juvenile Cyclops publicly attacked 
the course of one of the old and esteemed judges in the State 
who specially presided in one of the characteristic cases of 
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Philadelphia's Quarter Sessions. Now, the Court of Mont- 
gomery County is publicly assailed by a fusillade of tumbla 
bug balls from the same source, when it is doing its duty under 
the law of Pennsylvania, to bring housebreakers and thieves 
to justice.^ 

The venerable and kind Judge Swartz, of Montgomery 
County, naturally resents the conduct of the Philadelphia 
product of politics and characterizes his assaults as ''unfair 
and very discourteous." He retorts that he was presiding in a 
Court of Justice when the Cyclopian Jurist of Philadelphia 
was **in swaddling clothes." Mirdbile dictui 



Taxation For State Beads 

A candidate for State Senator in a district near Phila- 
delphia IB quoted as favoring a tax on farm and other lands 
for the raising of millions of dollars on state automobile roads 
from which the farmers and others are constantly crowded 
by the horseless Chariots described in the prophecy of Nahum 
(Ch. 2, vs. 3 and 4.) This is unjust. The State Grange of 
Patrons of Husbandry, whose influential members are respon- 
sible for this administration, to a large extent, have a definite, 
well-thought-out and feasible plan to raise the money to build 
the new speed-aud-sport-ways. It is to add one mill to the 
State tax on all subjects now taxable for State .purposes. 
This would supply enough money to build these automobile 
roads as fast as can be done, if the builders can build faster 
than the grafters can steal it. 

There would also be an element of fitness in compelling 
the idle and vagrant of the State who use these roads the most 
to pay for their construction and repair. 

It is a well known fact that in many parts of the State 
the chariots foretold by Nahum, as coming before the day of 
the final cataclysm, have shaken the fir trees and driven the 
chariots with horses off on to the mud roads. 
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Fewer And Plainer Laws 

Our campaign in favor of fewer and plainer laws, that 
the common people can understand, is bearing fruit already. 
We know that we have a common sense Governor and astute 
attorney general. It is therefore gratifying to read the 
announcement made at the State Capitol that the influence 
of "the powers that be,'' which St. Paul averred were 
''ordained by God,'' will discourage all legislation, except that 
which is absolutely necessary to disentangle the maladroit 
legislation of the recent past, and we trust that they will put 
their oflBcial feet down hard upon all those scholastic attempts 
to codify and unsettle the well-established practice in our 
Courts of Justice. The experiments we have had with the 
lien laws have proven failures. The new mechanics' lien law 
which was supposed to have been fathered by some of the most 
eminent members of the State Bar Association, has been so 
badly battered by the Courts that mechanics and builders 
have been forced to resort to contracts and indemnities against 
liens. The fault was that the work was sublet to academic 
theorists, unfamiliar with the subject, none oi whom, likely, 
has ever filed a lien of the kind in his life. Then came the 
tax lien law, compiled under the name of an eminent lawyer 
now departed. There was not one connected with the work 
who seemed to know that taxation upon unseated lands in this 
State was a complete and convenient system and the Legisla- 
ture, like a flock of sheep following a bell-wether, passed the 
incomplete law, omitting the distinction. The statesmen from 
the ''backwoods" were heard from at the next session and 
that which had been ignorantly destroyed by the city law- 
manglers, was restored. A similar error was committed in 
the replevin code. Even the oldest University professors 
could not stretch the "code" so as to cover the replevy of a 
distress for rent, and the next Legislature was called upon to 
remedy the assininity of the ' ' law reformers. 

A recent illustration of incompleteness and want of 
perspicuity is the borough code. The Legislature, warned by 
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past experience with the codifications of neophytes, pat a cog 
into it so that our ablest judges still slip back to the code of 
1851, on which to base their opinions. Formerly laws were 
written in plain English and thoughts expressed in brief 
sentences. 

There is now a revolutionary piece of work, in the hands 
of the Philadelphia parvenues in law, which threatens to 
unsettle the well-settled practice in the Orphans' Court under 
the false pretense of *' Decedents' Estates." The great works 
of Rhone, Johnson, Hawkins and Scott, have well-defined the 
whole practice in the Orphans' Court, relating to decedents' 
estates, whether testate or intestate. Every lawyer who is 
a real lawyer and not a curb annex to some Magistrate's Court, 
has these works. The incubation of this attempt to codify a 
subject so large and varied, was conceived in Philadelphia, 
where they have a system of practice peculiar and not adapted 
to the State at large. The work is being done by clerks, who 
draw the appropriation whilst the Commissioners know little, 
if anything, about the details of the work. Doubtless the 
next Legislature will be called upon for another $5,000 or 
$10,000 to continue the dubious work, at the expense of the 
State. " It has had a notable predecessor in Philadelphia 
compilations — ^the codification of the general laws, the first 
volume of which has not been published and the whole series 
remains bibliopolic junk! We would suggest that if Phila- 
delphia wants an Orphans' Court Code of its own, let it adopt 
one, applicable to its knowledge, its sloth, its inefficiency and 
general ineptitude. But let the remainder of the State pro- 
ceed under the well-established and understood laws and rules 
of practice of the present. 



Violations of Auto Laws 

It has been given out at the State automobile division 
in Harrisburg, that many thousands of persons are daily 
violating the automobile law by operating cars without a 
personal permit. Only the licensee is authorized by the 
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license to operate the ear on the highway. If the car thus 
licensed is operated by another person, whether a member 
of his family or a stranger, or a hired person, he must have 
an operator's license, which costs nothing except the fee paid 
for administering the oath in the application. The next 
Legislature may fix a fee for such license. The tendency 
to violate the law is universal. Even the highest officials 
in the country have been checked for speed excesses. It has 
been erroneously stated that ** every one is presumed to know 
the law." A Lord Chief Justice of England said this was a 
very violent presumption. The maxim is : " Ignorance of the 
law excuseth not." In thousands of cases Judges reviewing 
other Judges have decided that they did not know the law, 
and sometimes the first knew it better than the last ! The 
growing multiplicity of laws and bureaucratic interpretations 
fired off at half-cock, are responsible for the fact that the 
masses of the people no longer can know the law. It is against 
this ill-advised and hasty law-bungling in the tinkering that 
we protest. 



Trespassing Deer 

Our September number contained a tentative bill for 
an Act to protect farmers^ gardeners and fruit raisers from 
the destruction of wild animals. It provided that when any 
wild animal was found trespassing upon cultivated land and 
destroying crops or fruits the owner should not be liable to 
prosecution or any penalty, if he should capture or kill the 
same, whether in a closed or open season. This bill proposes 
to enact into statute law what is the Common Law. An alert 
and able attorney calls the Editor's attention to a case in 
Iowa, which arose under the code of that State (State v Ward, 
152 N. W, Reporter, 501, 1915.) Defendant was summarily 
convicted for killing a trespassing deer, out of season. The 
District Court affirmed the conviction, but the Supreme Court 
of Iowa, reversed it, in ^ opinion by Evans, J., which sums 
np the common right, under the Constitution, to defend his 
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person and his property. * ' If in this ease, it was reasonably 
necessary for the defencUmt to kill the deer in question in 
order to prevent substantial injury to his property, such fact, 
we have no doubt, would afford a justification for the kilUng. 
Aldrich v. Wright, 53 New Hampshire, 398, Am. Rep. 339. 
The defendant did not attempt to appropriate the carcass, but 
tendered it to the State, which under a provision of the Iowa 
statute put the title of all game in the State. 

Under the fool game laws of Pennsylvania, deer and 
other wild animals have become a menace as well as the 
hunters who over-run the State in the brief "open season" for 
killing them. 



Horseless Ohariots 

It is written in the prophecy of Nahum, Ch. II vs 3 and 
4: **The chariots shall be with flaming torches in the day 
of His Preparation and the fir trees shall be terribly shaken 
The chariots shall rage in the streets; they shall jostle one 
against another in the broad ways; they shall seem like 
torches; they shall run like the lightnings!" 

Exegesis: **The fir trees" are the telephone and tele- 
graph poles they run into. **The broadways" are Broad 
Street, Philadelphia, and every other similar speedway, on 
earth. 



Autocracy V. Democracy 

We have no democracy. Ex-President Taf t was right. 
We have an autocracy — one man rule, sans constitution sans 
laws ! Not long since the whole Commonwealth was quaran- 
tined by one man ! Now, another one man, not a citizen of 
Pennsylvania, imported from Wisconsin, by the rattle of a 
type-writer ties up the chestnut lumber and shingle industry, 
because some of his instructed agents have found a few worm- 
eaten old chestnut trees somewhere. Oh for a Governor with 
a number 12 boot 1 
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Game Protectories 

The lunacy of wild game protectory, it would seem, has 
so over-cast the constitutional rights^ of human beings that 
human life is less sacred than the life of a wild animal ! In 
Aldrich v Wright, 53 New Hampshire, 398, Judge Doe dis- 
cussed all the common law authorities on the subject of the 
constitutional right of all men to protect their property 
against trespassing animals. The case under consideration 
was a suit in debt for the statutory penalty for killing a mink, 
out of season, which had attacked a man's goose. The statute 
in the case, like all autocratic measures hatched out of the 
brains of monomaniacs, had no saving clause to protect the 
citizen's property under his constitutional right to kill the 
wild animal in the act of destroying his tame goose. The 
Court below was reversed by the Supreme Court, on the 
ground that the statute had no application, where the pro- 
tected animal was killed in the exercise of the slayer's consti- 
tutional right. The learned Judge said ; 

**The right thus recognized is maintained by the 
elementary principles of the Common Law * * * As the Legis- 
lature could not abolish the right, they are not presumed to 
have attempted an impossibility, or to have intended to pass a 
void act ; and the statute is held valid by giving it a construc- 
tion compatible with the Constitution." 



Stream Pollution 

It is said that Attorney General Brown, at the earnest 
solicitation of Dr. Warren, will come to the rescue of the little 
fishes in the polluted streams of Pennsylvania and stop the 
washings of poisonous effluvia, which gives the little fishes 
aforesaid ''infantile paralysis," and ornaments the banks 
with their tiny corpses! This is a decided step forward, 
on paper, and the Attorney General is devoutly wished 
God-speed in, the crusade. This is not because of the little 
fishes, so much, however, in this behalf, as on account of. the 
little babies that must drink the poisoned waters, or, perhaps 
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the milk of cows poisoned by such dyed waters, when the 
babies' natural feeders are dried up, or by reason, of unnat- 
ural conditions of society, imbecile and impoverished ! It ia 
for the human kind that we cordially support our zealous 
Attorney General, who^i we believe to have a liberal strain of 
the true democratic blood of his fathers. 

We will even be radical and express the hope that he will 
procure from the Legislature a concise law, stated in good 
Saxon words, which will stop all manner of pollution of the 
potable waters of the Commonwealth and especially correct 
the illogical **last guess" in the case of Sanderson v. Penna. 
Coal Co., from the baleful effect of which the courts have been 
trying to free themselves for years. This reminds us of a 
unique case in Lycoming County in 1879. A tannery located 
at English Centre discharged its vitriolic acids into Pine 
Creek. The fishes died. But worse than all, the wells were 
poisoned ; an epidemic broke out ; the babies died ! They did 
not know any such thing as ** infantile paralysis" then. Old 
people died, too. They called it * 'typhoid" ! The rich and 
powerful tanners were appealed to, and asked to abate the 
nuisance. They curled up their presumptuous noses! Pine 
Township then was bankrupt, but they had a young attorney 
who did not care a bawbee for the tanners' trust, any more 
than Francis, Shunk Brown needs to. The township con- 
stable was F. X. Bohnert, true as steel ! On his information, 
prosecution was begun against the owner of the tannery. The 
bill was before the grand jury. Then occurred what should 
never occur. The defendant was permitted to go before the 
grand jury and tell them he would abate the nuisance, if they 
would let him off! The bill was ignored and the costs put 
on the county; but the nuisance was abated! Good luck to 
the poor little fishes! Perhaps through the pity for them 
and the respect for the powerful sporting guild of Pennsyl- 
vania, our streams may be kept pure, and typhoid fever and 
''infantile paralysis" be restrained. This is a sane kind of 
* ' preparedness, ' ' to save, not to destroy life ! It is worthy the 
efforts of statesmen! 
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has been no law passed since, that warrants the assumption 
that a Justice of the Peace must give a transcript from his 
docket without payment of his fees for the same, unless in a 
case forma pauperis, under the Act of 1885. In a recent case 
of Murray v. Price, 14 Justices' Law Reporter, 292, the Court 
of Common Pleas of Lackawanna County directed the Alder- 
man to * 'grant an appeal on payment of costs of transcript 
and entering bail, as required by law." None of these costs 
had accrued ''before taking an appeal." The law and prac- 
tice are correctly set forth in Place's Justices' Digest and 
Guide, P. 339, which every Magistrate should have. 



The Badlli Which They Eat 

Baldwin, the bacteriologist of St. Louis, has analyzed the 
dirt of that city and counted 76,000,000 of germs in two tea- 
spoonfuls ! Now, if they have the same kind of dust in Phila- 
delphia, where the State Board of Health wri^les, no wonder 
old and young are stifled and paralyzed! There the bacilli 
can be found on the penny fruit and lunch stands by the 
scoop shovel full instead of measly teaspoonful ! 



When the Grand Jury Ends 

Recently a Grand Jury in Allegheny County, which inves- 
tigated election frauds, failed to complete its duties before the 
term ended. The jurors protested against being sent home 
and insisted that they were a continuing body. But the 
District Attorney held a different view and notified the jurors 
to depart. They appealed to Judge Haymaker, but the Judge 
decided that the body expired with the end of the termu 



Title to the Act as to Costs. 

We have received a number of letters pertinent to the 
moot act of assembly relative to costs before Justices, which 
we will give attention in the next issue. We would like to 
hear from the legislative committee of the Minor Judiciary 
Association, on the subject. 
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The Graze for Legal Regulation 

Instead of executing wholesome laws, the body of modem 
ofScial activity is directed to legislation which seeks to regu- 
late everything people do. It is assumed that the people are 
a lot of ignorant, imbecile or criminal beings, who need officials 
with salaries at every turn of the road, to direct them 
what to do, and how or how not to do anything. From the 
birth of the child until the body of the same, grown into 
decrepit age, drops into the tomb, it is one constant surveil- 
lance and officialpillage. It is a wonder that the patience of the 
people does not snap and cause the whole aggregation of 
leeches, bed-bugs, cormorants and crabs to be tumbled into 
perdition. 



Economy and . Efficiency 

We second the motion of the Governor and Attorney 
General to restore the health of the state treasury by a system 
of rigid economy and working efficiency instead of devising 
new methods of taxation, with the promotion of laziness 
and graft Let them cut out the useless commissions and 
make the officials chosen by the people work. Kick out the 
seat-warming pamphleteers and law-making czars! Veto 
every bill with a **job'* and snake in it! Let us have no more 
ezar edicts of state wide paralysis of business, morality and 
progress! 



Unintelligent Discretion 

In the case of Treilcox v Plymouth Boro, President Judge 
Fuller, of Luzerne County, recently held that a chancellor has 
no power to compel councilmen in the domain of their 
discretion, to exercise intelligence. The writ was sought to 
restrain council from letting a contract for paving to one 
whose bid was $1,000 more than that of another. There is 
a chance here for the next Legislature to further amend the 
borough code 1 
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A Continued Board of County Commissioners 

and Auditors 

E. M. Ansley, a retiring member of the Board of County 
Commissioners of Indiana County is credited with, the sensible 
business suggestion that Section 7 of Article 14 of the State 
Constitution shall be amended so that not all the members of 
the boards shall retire at one time, but that one or two be 
elected for each at the proper election. The object is to keep 
some in continuously who are familiar with the duties of the 
office. Mr. Ansley suggests a four-year term ; but long terms 
of office are undemocratic, and the recall should be applied in 
every case. 



Townships 

The compilation of the general laws relating to town- 
ships by John H. Fertig and Prank M. Hunter of the Leg. 
Ref . Bureau is published and invites criticism. It seems to 
be a great improvement upon previous work of that Bureau. 
It does not go into the details of duties by township officers ; 
but it gives a connected statement of what the laws are in 
respect to the two classes of townships, as distinct municipal- 
ities. The codification of the Bureau as to boroughs was so 
unsatisfactory that eminent Judges in cases decided since its 
passage have preferred to base their decisions upon the 
prior laws. 

If the legislature adopts this or any other codification, 
it would be well to add a section preserving all the laws or 
parts of laws that are not supplied by it. 



Township Supervisors 

It is claimed by Prothonotary Catliu, of Tioga County 
that, under the last Supervisor law of 1913, those townships 
which elected more than one supervisor, have annulled the 
right of any of them to be sworn in. 



— - ^ 
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} 
Lunacy Oommission Outrage ( 

The recent attempt of a Harrisburg hotel keeper, after • 

securing a power of attorney to manage his wife 's estate, to 
incarcerate her in a hospital for the insane in Cumberland 
county, on the certificate of private physicians, calls for 
more than comment. It would seem to demand the action of 
the District Attorney's office of the county in which the 
outrage was perpetrated. It also is one of many cases, 
reported, where property is involved, that, under the lax 
lunacy laws, people have been privately penned up on a 
perfunctory survey of the person, by hired physicians, 
selected privately, so that others might control and enjoy 
their property. That this can be done with impunity in any 
enlightened state where common justice is supposed to 
dwell, is an outrage. Similar cases have been known to 
have frequently come up in Pennsylvania and elsewhere. 
The law should be so amended and revised by the next 
legislature that no one could be condemned, and deprived 
of his liberty and property without a jury trial. We shall 
see to it that a bill to this effect is drawn and submitted. 

The law under which this is done was doubtless drawn 
originally to meet a particular case or a particular private 
sanitarium. It is a monstrosity, without any proper safe- 
guards for any individual who has property or an enemy. 



Equity Bules 

Hon. John 0. Ulrich of the Schuylkill County Bar, has 
edited the Equity Rules of the Supreme Court of Pennsyl- 
vania and annotated them with illuminant decisions of 
the Courts. The whole is printed on heavy paper in very 
plain type, and bound in buckram, by The Record Printing 
Co., Tamiaqua, Pa. All orders should be sent there. 

Every lawyer should not only have these rules, but 
also Vol. IV. of Johnson's Equity, orders for which may be 
sent to Justices' Law Reporter, Box 454, Norristown, Pa. 



\ \ 
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Aibto-matic Law Breakers 

We learn through the courtesy of Alderman Lewia of 
Wilkes-Barre, that recently two important questions have 
arisen there, for decision, from the persistent violiations of 
traffic laws by automobile drivers. In the case of Comth. v. 
Becker, Alderman Bicketts imposed a stiff penalty upon a 
Westmoor jitney driver for violating the law requiring him 
to stop, when a street car was discharging and receiving 
passengers. Becker appealed and Judge Woodward affirm- 
ed the sentence and committed the defendant to jail for 
failure to pay. Application has been made to have his 
license revoked. The other case is Comth. v. Passa, an appeal 
from a decision by Alderman Frank Brown who fined the 
defendant for not presenting his registration card when 
Sergt. Smith of the State Police demanded it. Section 18 
of the Act of July 7, 1913, requires an operator of a car to 
have his registration card with him, so that he can prove 
that he is entitled to run the dangerous machine on the 
highway. 



A Sterling Justice 

Bryn Mawr has a sterling Justice of the Peace in 
William H. Buckland, who is neither to "he caught by the 
finesse nor bluffed by the covert threats of Pittsburgh's 
lawyerlets, who represent Pittsburgh's high-class speed 
criminals. Two wealthy road law violators who sped near 
Philadelphia in June, were summoned by the Justice. One 
Conway sent a check to pay fine and costs and a transcript, 
' ' under protest, ' ' probably by advice of his attorney. There 
had been no hearing and therefore no fine. But Justice 
Buckland sent Constable Enaphle with warrants for the 
speed artists to Pittsburgh, and returned the '* protest" 
check. The costs in each case now amount to $43. Perhaps, 
the next trip that the Pittsburgh speeders take to Philadel- 
phia will be "arouud by Robin Hood's bam." It may be 
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farther, but will cost less. Business is almost crowded 
oflf the main thoroughfares now by the idle sporting 
division of humanity speeding to its goal ! 



Appreciates Good Plain English 

Williamsport, Pa., Aug. 1, 1916. 
Willis Reed Bierly, Esq., 

Norristown, Pa. 
Dear Sir: — 

Enclosed please find check for $6.00 in payment 
of the enclosed bill for Justices' Digest and Guide 
which receipt and return. 

The Justices' Guide has been a great help to me 
during my first term as an Alderman on account of its 
good, clear English and absence of many technical 
legal terms. 

Yours truly, 

W. L. EMERY. 



The above is doubly appreciated, as well for its 
character as its personal source. The present editor 
was admitted to the Lyconiing County bar in May, 
1870, and actively practiced there for twelve years, 
as well as in the%Federal Courts and Supreme Court. 
The kindly fraternal tie still binds him to that bar, to 
which he may be said to still belong by courtesy. 



Amendment Accepted 

Reading, Pa., October 11, 1916. 
Justices' Law Reporter, Norristown, Pa. 

Dear Sir : — Regarding your bill to regulate costs 
in suits before Justices and Alderman, I wish to say 
that the bill is right, except in Sec. 4 no provision is 
made for the payment of the costs in the event of the 
defendant serving his time. 

Yours truly, 
CLARENCE C. DUMN, Alderman. 
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Point well taken. This can be added, when 
defendant is discharged without payment of the costs, 
after having served his time. The title should also be 
amended so as to add "prosecutions," to read "suits 
and prosecutions." 



Deems It 

Peter B. Tan- 
Alderman 4th Ward 
449 Diamond Street 
Titusville, Pa. 



August 2nd, 1916 



Justices' Law Reporter, 
Norristown, Penna. 

Dear Sir: — 

Enclosed herewith please find P. O. order f'^r 
Two Dollars for payment of subscription and bound 
volume No. 14. Your decisions are well selected .and 
deserve much praise. This work brings all questions 
within the jurisdiction of Justices of the Peace and 
Aldermen within easy reach. In my practice I deem it 
indispensible. 

Very truly, 

PETER B. TARR. 



Public Safety 

The inordinate increase of gasoline wagons on 
the public highways and the daily and hourly dangers 
to which persons are subjected who are obliged to use 
the highways in the ordinary business of life, as well as 
the numerous appalling accidents which are almost 
daily recorded, should move the coming Legislature to 
draw tighter the restrictions upon the use of these 
vehicles. In the first place, there is need to provide 
that no person shall be licensed or permitted to oper- 
ate a gasoline or electric machine upon the highways 
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who has not qualified as one familiar with its mechan- 
ism and operation and the laws regulating their use, 
as well as having the physical adaptability to handle 
and control the dangerous vehicle. Now, women and 
boys and girls throng the highway, not for business, 
but because it is pleasurable and they have nothing 
useful to do ! 

We have before us the account of an accident in 
Schuylkill county, to illustrate the peril there is, in not 
having a good, strong, steady hand at the wheel: 

"Mahanoy City, Pa., Sept. 25 — R. P. Swank, an 
attorney of this city, suffered several fractured ribs 
and serious internal injuries when his runabout in 
which he, his wife and daughter Catharine, were rid- 
ing, plunged down a twenty-five-foot embankment into 
the Schuylkill river, at Zehners, near here. 

"The occupants were pinned under the car and 
were saved from drowning by young men who were 
chestnutting in the locality. The women escaped with 
bruises. The car getting beyond control of Miss Swank, 
who was driving, caused the plunge. It was wrecked.'* 

Nearly the same time, Josephine Murphy, 22, 
daughter of W. J. Murphy, the millionaire owner of 
the Minneapolis Tribune, was killed by a similar acci- 
dent at Oak Forest, near Chicago — ^machine falling 
upon her, in rolling down an embankment. A week 
before, the Baker family of Harrisburg, highly con- 
nected, went over an embankment on the narrow, tor- 
tuous way of death between Williamsport and 
Bodine's. 

Thousands have paid the toll of this ensnaring 
mode of social pleasure, to speak mildly. It is time to 
put down the brakes ! 
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Police Power • 

We hear so much nowadays about "Police 
Power" expressed by individuals who have no ade- 
quate idea of what it is. The recent tyrannical auto- 
cratic orders of the State Health Department, closing 
churches, Sunday schools, day schools and other educa- 
tory and elevating agencies against children under 
sixteen whilst permitting the various sporting vehicles 
and agencies to run unobstructed and unscathed, 
evoked almost universal condemnation. When the State 
Commissioner did this in the name of "Health," he was 
asked by ministers of the gospel to point out the law 
authorizing it. His only reply was that the Board of 
Health ordered it under the "police power." 

It is recorded of the renowned Madame Roland, 
a Republican of France, who, in the blood-dyed days 
of the Revolution was carted to the guillotine in front 
of the statue of liberty, that she cried out: "Oh Liberty! 
What crimes are committed in thy name." 

Every educator and elector of Pennsylvania 
should have a copy of "Police Power, State and Feder- 
al," written by Willis Reed Bierly, Esq., of the Lycom- 
ing County Bar. It is advertised in our list. This worlc 
has been commended by eminent Judges and lawyers, 
not only of Pennsylvania, but many other States. It 
gives the true limitations of "police power," as distin- 
guished from other governmental powers. 



.-^ A 
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COMMONWEALTH V- BOMBERGER AND FUNCK 

STATE QUARANTINE - MILK OF QUARANTINED COWS AS 

'•OTHER FOOD^-SPECIAL VERDICT. 
SECTION 16, ACT OF JULY 22, 1913, P. L. 928. 

1. Under Section 16 of the Act of July 22, 1913, P. L. 928, which makes 

it unlawful for any person to remove from the premises quarantined 
by its authority, inter alia, ''any hay, straw, grain, fodder or other 
food,** without a special permit in writing from the State Livestock 
Sanitary Board, milk from cows under quarantine comes within the 
term "other food" as prohibited, and the principle of ejusdem gen- 
eris does not apply. 

2. The intent of the legislature was to prevent the spread of transmissible 

disease among animals and poultry. The rule of construction must 
be subject to a more imperative rule, which requires an interpreta- 
tion of the language that will effectuate the purpose of the Act of 
Assembly. 

Quarter Sessions of Dauphin County, No. 40, March Sessions , 
1916. 

M. E. Stroup, District Attorney, and Horace W. Davis for the 
Attorney General's Department, for Plaintiff. 

E. M. Hershey and Wm. H. Earnest for Defendants. 

Opinion by Kunkel, P. J., October 30, 1916. 

Section 16 of the Act of Assembly of July 22, 1913, P. L. 
928 makes it unlawful for any person to remove from the 
premises quarantined by authority of that act, inter alia, any 
"hay, straw, grain, fodder or other food," without a special 
permit in writing from the State Livestock Sanitary Board. 
The defendants were indicted for violating this section and 
the jury returned a special verdict in which they find that 
one. Dr. J. N. Becker, and the defendant Harvey S. Bomberger 
removed, without a permit, the milk taken from certain cows 
which were on quarantined premises; that the other defen- 
dant, John Funck, the owner of the premises was present at 
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Commoiiwealth v. Bomberger and Funck 

the time, but the milk was removed without his consent; 
that Becker and Bomberger secured the milk and removed it 
for the purpose of having it analyzed in order to ascertain 
whether there were present any evidences of foot and mouth 
disease. 

The question presented is whether milk is embraced by 
the term **or other food^* as used in the section referred to. 
It is suggested by the defendant that ^other food^ is to be 
interpreted in the light of the words with which it is associated 
in the section, and that the rule of ejusdem generis should 
govern. The words used are ^hay, straw, grain, fodder or 
other food.** Whether we view **other food** as defined and 
limited by the use which may be made of the articles of food 
specifically named, or as restricted to the class to which they 
belong, the rule of ejusdem generis cannot apply* **Other 
food^ cannot be interpreted to mean food used by animals 
alone because the word ^grain** is one of the articles of food 
mentioned, and is used as a food by man as well as by beast 
Nor can it be restricted to articles of food belonging to the 
class to which these specifically named belong. If so, nothing 
would be added to the prohibited list, for grain is a collective 
word and necessarily includes other articles of food belonging 
to the same class as those specified. As was said in Weiss v. 
Swift and Co., 36 Sup. Ct. 376, **it has been held upon sound 
reason that when the particular word or words exhaust the 
whole'genusv the fgeneral term will not be considered as 
surplusagej^but will be construed to refer to a larger class.** 

Moreover, the rule contended for must be subject, if 
possible, to the more imperative rule, that such interpretation 
should be put upon the language of a statute as will effectuate 
its puipose. The general object of the statute before us was 
to prevent the spread of transmissible disease among animals 
and poultry. If the word **food*' is given in its • general and 
common meaning it would include milk, the product of the 
auimalg which w^re qaarantiiiad on the premises in question* 
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The removal of milk &om the premises would just as likely 
spread disease as the removal of any of the other articles of 
food, especially if the milk be taken from animals under 
quarantine for a transmissible disease. We think, therefore, 
to carry out the purpose of the act, the proper interpretation 
of the words **or other food" requires us to hold that milk, 
the food which was removed from the quarantined premises, 
falls within statutory prohibition. This article of food comers 
within both the letter and the purpose of the statute. 

The special verdict shows that the milk was removed by 
one Dr. Becker, who was not indicted, and by Harvey S. Bora- 
berger, one of the defendants who was at . the time in the 
employ of John Funck, the other defendant, but that the 
latter took no active part in what was done. The facts found 
by the verdict in no wise implicated him in the offense 
against the statute. It is true the removal was for an entirely 
innocent purpose, but this can make no difference. The pro- 
hibition of the statute is absolute. 

Reported by Mark T. Milnor, Esq., Harriaburs, Pa. 



I 
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COMMONWEALTH V. PASSA 

AUTOMOBILES - CHAUFFEURS' OR DRIVERS' PERMITS - 

SUMMARY CONVICTION. 
ACT OF 1913, P. L. 672. 

1 . A "jitney" driver is not immune from the requirement of the law, 

that he must carry his certificate with him and not leave it at home. 

2. "When an officer of the law requests the driver of a "jitney" or auto- 

mobile to stop and show his certificate of authority it is his duty to 
comply. 

3. The information on which a conviction is based must aver the offense 

and state that the driver operated a motor vehicle and that the 
officer who demanded to be shown the certificate showed by his 
uniform or otherwise that he was an officer of the law. 

4. Where the information does not make out a substantive offense, even 

if the evidence does, the Court is without jurisdiction and the 
conviction cannot be sustained. 

Court of Quarter Sessions of Luzerne County, No. 379, June 
Term, 1916. 

Appeal from Summary Conviction. 
A. T. Walsh, Asst. Dist. Atty., for Commonwealth. 
Joseph P. Flannagan, for Defendant. 
Opinion by Fuller, P. J., Oct., 1916. 

STATEMENT OF CASE 

A decision of importance and interest to every automobile 
driver in the State was delivered by Judge Fuller recently in 
the case of the Commonwealth against Peter Passa, a iitney 
driver of Kingston, in which the Court holds that every auto- 
mobile driver must carry and produce his registration certifi- 
cate when requested by an oflScer in uniform. 

The defendant asked for his discharge from a fine of $10 
and costs because he had the certificate at home, and that the 
law does not expressly provide, as in the case of a driver's 
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Commonwealth v. Paftsa. 

license, that ^4t shall be carried by the licensee at all times 
while operating a motor vehicle." Pertaining to this. Judge 
Fuller said: 

"We cannot take that view of the law. The omission 
might, of course, exempt from prosecution for the specific 
charge of not carrying the certificate, but we do not see how 
it can possibly exempt from prosecution for the charge of 
failure to exhibit the same when required. 

"The law does not suggest or contemplate any excuse for 
non-compliance. Every operator who does not carry his certi- 
ficate simply runs the risk of being required to produce it and 
of being punished if he does not have it handy for production. 

"Section 18 embraces two offenses which are legally 
distinct, although both might be perpetrated at the same time, 
viz: (1) when a person operating a motor vehicle fails to stop 
and exhibit his certificate upon request of an authorized officer 
who is in uniform or shows some sign of authority, (2) when a 
person operating a motor vehicle fails to furnish to any legally 
constituted authority all information in his possession as to 
the identity of the operator or owner. 

**Section 18 provides: *A11 operators of motor vehicles 
shally upon request or signal of any constable or police officer 
who shall be in uniform or shall exhibit his badge or other 
sign of authority, stop and exhibit their registration certificates 
or license if so required, and shall furnish to any legally con- 
stituted authority all information in their possession as to the 
identity of the operator or owner of any motor vehicle'.'* 

In sustaining the proposition that automobile drivers must 
carry their certificates. Judge Fuller said: 

"It is not expected, of course, that police officers will ex- 
ercise their authority in this respect or in any other respect 
arbitrarily, oppressively, vexatiously or wantonly, but in the 
present case there is absolutely no evidence or suggestion of 
such a spirit in the prosecution. 



90 JUSTICES' LAW REPORTER 

Commonwealth ▼. Pasaa. 

**The fourth ground of appeal, that the officer refused to 
allow defendant an opportunity to exhibit his registration cer- 
tificate, is not true in fact. 

^Defendant was in fact guilt j ot not exhibiting his certi- 
ficate when requested to do so by an officer in uniform and is 
not shielded from punishment by having a certificate at home. 

^^This being so, we regret extremely that the merits of this 
case must surrender to technicality, which, unhappilyv must 
be considered in all cases of summary conviction. 

**The proofs in this case establish the first offense, but 
unfortunately the information concerning the same omits to 
aver that the defendant was operating a motor vehicle, or that 
the officer showed by uniform or otherwise any sign of 
authority. 

^The proofs do not establish the second offense as an in- 
dependent proposition, and the information concerning the 
ai^me is likewise defective. 

'^It cannot be held less fatal on appeal, for we are power- 
less to render on appeal, as we would be powerless to sustain 
on certiorari, a judgment of conviction in a proceeding which 
lacks the required jurisdictional substratum. 

^Therefore judgment is now rendered in favor of the 
defendant solely for lack of jurisdiction, and without 
prejudice.'* 



Editorial Department 






Landlord and Tenant Practice !' 

Many subscribers have asked the Justices^ Law Reporter 
to give some pointers on landlord and tenant practice. This 
is a very large subject which has been most ably handled by 
Dr. Wm. Trickett, Dean of the Law School at Carlisle, in a 
volume which sells at $6.00. 

There is a small hand-book by Willis R. Bierly, Esq., of 
the Lycoming County Bar, written in 1898. It may be 
obtained from this office at $1.50 net. 

In order to comply with the requests we have procured 
from him a brief statement with forms. 

There are leases and leases! 

The rights of landlord and tenant are defined in these, as 
regulated by law. But in many cases, there is no written 
lease and the tenancy depends upon oral agreements, liable 
to be forgotten or misunderstood. Herein lie possibilities of 
many suits and vexations. It is not the purpose to discuss 
these. Recourse must be had to the books mentioned. 

Nor, will we discuss proceedings to oust the tenant, 
before a Justice of the Peace or an Alderman. These pro- 
ceedings, with full and accurate forms may be found in 
Placets; Justices^ Digest and Guide, page 231, e$ seq. 

DISTRESS-RIGHT OF- 

Proceedings to distrain for rent in arrear are not within 
the jurisdiction of any court, unless removed there by 
replevin or action of trespass. 

Although the right of distress existed at the Common 
Law, the Act of March 21, 1772, 1 Sm. L. 370, provided, in 
Sec. 14, as follows: 

**It shall and may be lawful for any person or persons, 
haying any rent in arrear, or due upon any lease for life or 



92 JUSTICES' LAW REPORTER 

lives, or for one or more years, or at will, ended or 
determined, to distrain for such arrears after the determina- 
tion of the said respective leases, in the same manner as they 
might have done if such lease or leases had not been ended 
and determined: Provided, that such distress be made during 
the continuance of such lessor's title or interest." 

There have been many decisions of the courts on this law 
which we will not stop to discuss. They are found in the 
books above named. 

FORM OF LANDLORD'S WARRANT 

State oi Pennsylvania, 
County of 

To Ellis W. Neal, Constable of Montoursville Borough: 

Whereas, one William Unfahr is to me indebted in the 
sum of thirty dollars and fifty cents for rent of a house by me 

demised to him at the fixed rental of dollars per month, 

which house is situate in said borough (describe the same, 
with the appurtenances leased) and said amount of rent is in 

arrear and unpaid, having become due on the __ day of , A.D. 

19__. This is therefore to authorize and require you to distrain 
the goods and chattels of said William Unfahr, which you shall 
find on said premises, or wherever else you may find them, if 
removed therefrom, within thirty days, with intent to prevent 
distraint, clandestinely and fraudulently; and you are directed 
to retain the same in your possession until they can be law- 
fully appraised; and, after due notice by you given, to sell the 
said goods and chattels so distrained by you, according to law, 
for the best price that can be gotten for the same, for and 
towards- satisfaction of the rent for which they are distrained, , 
and of the charges of such distress, appraisement and sale, re- 
turning the overplus, if any, to the said William Unfahr, 
tenant. And for your so doing, this shall be your sufficient 
warrant. Witness my hand and seal this day of , A. 

JOHN W. BUCK. [Seal] 
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When this warrant is placed in the hands of the constable 
(or other person), he acts as bailiff and agent of the landlord, 
and if any irregularity or trespass is committed they are liable. 
The constable is not compelled to accept and serve such 
warrant. He cannot justify by virtue of it; (Bair v. Warfel, 
5 Lane. L. R. 81). Being the agent of the landlord he is 
required to exercise care that he act within his instructions 
and the law. 

In executing the warrant, he must follow the law, not the 
lease, if it has a provision contrary to law, as to time or 
notice. (Wyke v Wilson, 173 Pa. 12). If the tenant dies, the 
right of distress 'is thereby extinguished; (Gandy, Admr., v. 
Dickinson, 166 Pa. 422). 

An outer door cannot be forced open; nor can the lock 
be picked. (Comth. v. M oreland, 9 W. N. C. 272; Murray v. 
Vaughn, 16 C. C. 657). But if there be an open window, he 
may enter. 

He must give a written notice of the distress and the 
cause. When notice is required by law and it does not say 
how it must be given, written notice is understood; (St. 
Michael's Church v. Philadelphia County, 4 Clark, 181). 

FORM OF NOTICE 

To William Unfahr, of Montoursville, Pa. 

Take notice that, by the authority and on behalf of your 
landlord, John W. Buck, I have this day distrained the several 
goods and chattels specified in the schedule hereunto annexed 
in the house P3am, block, ^room, apartment or building, 
briefly describing same], in the borough of Montoursville, 
County of Lycoming, State of Pennsylvania, for the sum of 
thirty dollars and fifty cents, arrearage of rent due him the 
said John W. Buck, and if you do not pay the rent so due 
and in arrear, or replevy the aforesaid goods and chattels, 
according to law, within five days hereafter, exclusive of this 
day, I shall, after the expiration of said time, cause the said 
goods and chattels to be appraised and sold according to law, 
in .uch case made and provided. 
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Given under my hand the day of , A. D. 19__. 

EUis W. Neal, 

Constable of MontoursviUe Borough. 

The bailiff should, in every case make three copies of 
notice' and schedule, one for the tenant, one for the landlord 
and one for himself, to provide against contingencies. 

FORM OF SCHEDULE 

A true inventory of the several goods and chattels 

distrained by me, constable of the , in the 

county of , on the day of, 19_., at__o'clock 

A. M. [or P. M. by daylight,] in the house [or other building, 

^ where distrained] of [naming tenant,] of , by the 

authority and on behalf of , landlord, of , 

for dollars and.. ^. cents, arrears of rent due to him, the 

said . 

In House In Bam 



A true copy of the above schedule and the notice afore, 

was this pay delivered to the said , tenant, by 

me [or left at mansion house of said , with 

in my presence. 

, Constable. 

Dated, ..day of , 19... 

WHAT PROPERTY MAY BE DISTRAINED 

Under Section 7 of the Act of 1772, cattle, stock, com, 
grass, roots, etc., may be distrained on the premises. The 
right of distraint has been held to cover all goods and chat, 
tels on the premises at the time of distress, even those of a 
stranger; (Page v. Middleton, 118 Pa. 546); except goods on 
sale for commission; (Sewing Machine Co. v. Sloan, 87 Pa. 
438); goods of a boarder in actual use; (Riddle v. Welden, 5 
Wharton 9; Jones v. Goldbeck, 8 W. N. C. 533); and leased 
pianos, melodeons and organs, luider the Act of May 13, 1876, 
P. L. 171; sewing machines and type-writers, under the Act of 
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June 25, 1895, P. L. 282; soda water apparatus, under the Act 
of April 28, 1899. P. L. 117, and the Act of May 3, 1909, P. L. 
423; electric motors, fans or dynamos, under the Act of May 3, 
1909, P. L. 407; goods of a warehouse man received for stor- 
age; (Brown v. Sims, 17 S. & R. 138, Briggs t. Large, 30 Pa. 
287). Under Section 6 of the Act of 1772, goods ** which shall 
be bona fide, and for a valuable consideration, sold before 
such seizure made, to any person or persons not privy to such 
fraud as aforesaid,** shall be exempt* 

Goods to the value of $300, under the Act of April 9, 
1849, P. L. 533, are exempt, if claimed, unless the right to 
claim it has been waived in the contract. Pennsylvania is 
unique in thus holding to the right to waive an exemption ex- 
pressly given by law, not for the benefit of the lessee, but his 
family* 

COODS CLANDESTINELY REMOVED 

Under Section 5 of the Act of 1772, if goods of the tenant 
be fraudulently or clandestinely removed from the premises 
by the tenant, they shall be liable to be followed and dis- 
trained where found, for thirty days thereafter. If removed 
openly and in the daytime, such removal is not in itself fraud- 
ulent. <Grant*s Ap., 44 Pa. 477.) 

The goods of a stranger, when once off the premises, are 
not liable to distress; (Clifford v. Beems, 3 Watts 246); nor the 
goods of the wife, after removal; (Ball v. Penn, 10 Super. Ct. 
544). The right to follow goods removed from the premises 
is construed strictly; (Owens v. Shovlin, 116 Pa. 371); and it 
must appear affirmatively that they were fraudulently or clan- 
destinely removed. 

(We will not go into Philadelphia law and practice under 
the Act of March 25, 1825, P. L. 114. Like the Gentiles, they 
are a law unto themselves in Philadelphia.) 

When the goods are distrained they may be impounded 
upon the premises to give the tenant five full days (excluding 
Sunday) in which to replevy the same, as provided in the Act 
df March 19, 1903, P. L. 39, which patched up the defectiva 
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Teplevin law of April 19, 1901, one of those crude acts drawn 
by the 'law reformers" of that epoch! 

The distress should not be of more goods, etc., than 
would reasonably satisfy the rent due and costs. There can 
be no distress for a cent of rent not due. If a distress is made 
when there is no rent in arrear. Section 3 of the Act of 1772 
provides that the tenant shall recover double damages. If the 
distress is grievously excessive, the distrainer **8hall be griev- 
ously amerced for the excess of such distress"; (Richards v. 
McGrath, 100 Pa. 389), in which Trunkey, J., shakes out all 
the kinks. 

APPRAISEMENT 

If the tenant does not replevy the distress within five 
days, exclusive of the day of distress, then an appraisement 
must be made of the goods distrained. The tenant alone, and . 
none for him, has the right to replevy; (Power v. Howard, 22 
W. N. C. 475). He must follow this remedy; (Bogert v. Bat- 
terton, 6 Super. Ct. 468). But when the goods of a stranger 
are distrained, he may replevy them in his own right; (Esterly 
Machine Co. v. Spencer, 147 Pa. 466. 

Section 1 of the Act of 1772 provides that if the goods 
iu*e not replevied within five days, they shall be appraised by 
two reputable free-holders. At that time a free-holder was 
one who held fifty acres of land in fee simple, unincumbered, 
or a house, unincumbered, of the value of fifty pounds or 
$133 1-3. An appraisement by one not a freeholder would be 
void. An appraisement by three was held to be void; (Snyder 
V. Boring, 4 Super. Ct. 196; see Blair v. Boring, 200 Pa. 27). 
If the fifth day falls on Sunday, then the appraisement cannot 
be made until the Tuesday following. (Davis v. Davis, 128 
Pa. 100). The goods must remain on the premises meantime; 
(Murphy v. Marshall, 179 Pa. 516). 

Section 2 of the Act of 1772 prescribes a penalty for res- 
cous or pound breach, in an action on the case for treble dam- 
ages and costs. 
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When the constable steps in to appraise the goods he does 
so in his office as constable and no longer as bailiff, and then 
the liability of his bondsmen commences. 

The appraisers must be sworn as follows, by the constable 
or sheriff: 

OATH OF APPRAISERS 

You, , and you, , do each 

swear [or affirm] that you will well and truly, and impartially, 
according to the best of your understanding, appraise the goods 

and chattels of , distrained for rent in arrear, 

by , Constable, for , landlord. So 

help you God. 

FORM OF APPRAISEMENT 

Be it known that we, and , 

free-holders of the of , County of , State of 

Pennsylvania, by , Constable of _1 , sum- 
moned, and disinterested, and being first duly sworn, a true 
and fair appraisement did make of the several goods and 

chattels distrained by said , Constable, on the 

day of , A. D. 19__, in the house [or other place] 

of , of the of , County of , 

State of Pennsylvania, , tenant, by the authority 

of , landlord, for dollars and „_ cents, ar- 
rears of rent due him, the said , landlord, and 

this is our appraisement of the value thereof: 

In the house 



Valued at $ ^ 
In the bam 



Valued at $. 
Total $ 
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• Witness our hands this day of , A. D. 19__. 



Appraisers 
Triplicate copies'of all these proceedings should be kep ty 
as the best evidence'for any future exigencies. Failure to do 
this has cost much time and money, as thesejproceedings are 
not docketed in any court of procedure. 

DEFALCATION 

Section 20 of the Act of March 20,';il810,^5;:Sm. L. 161, 
gives a Justice of the Peace power, on complaint of a tenant, 
to summon a landlord to appear and defalcate or set off the 
just account of the tenant out of his claim for rent; but the 
landlord may nevertheless proceed with his distress, however, 
then at his peril; for, if he takes more than his **pound of 
flesh,'' he shall answer in '^four times the amount of the sum 
detained." 

In defalcation proceedings, the Justice of the Peace can 
only find and enter the amount of the defalcation; (Fowler v. 
Eddy, 110 Pa. 117). He should find the amount due; (Black 
V. Coolbaugh, 2 Luz. Leg. Obs. 324). For what may be set oflF, 
see Trickett on Landlord and Tenant, p. 258. From the de- 
cision of the Justice the tenant cannot appeal, but the land- 
lord may; (Fowler v. Eddy, 110 Pa. 117). Since the Act of 
July 7, 1879, P. L. 194, the Justice has jurisdiction up to $300; 
(Lowenstein v. Helfrich, 7 Kulp 533). Defalcationjproceed- 
ings should be invoked before distress, but the Act does not 
so limit it. 

SALE AND RETURN 

The constable or sheriff acts in an official capacity in the 
sale of the goods. He shall give six days notice by posting 
hand bills as in cases of executions, stating that the articles 
mentioned were seized by warrant of distress for rent and will 
be sold at public outcry* The goods must be sold, unless the 
rent and costs to date are tendered in lawfidl money. The sale 
need not take place when advertised, but may be postponed 
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for a reasonabe time, as the circumstances may require; (Hol- 
land V. Townsend, 136 Pa. 372). 

The whole proceedings should be kept in a book by the 
constable and returned to the landlord when the money is 
made and paid over. If there is any surplus, it must be paid 
to the tenant and a receipt should be taken, in any case. 

M. Edward Toner 

We present on our title-page this month the portrait of 
M. Edward Toner, Justice of the Peace, of Jersey Shore, Pa. 
Mr. Toner is young and virile and a progressive Justice in 
every sense of the word. He is also a student in the letter of 
the law, being a graduate of a New York law institution. He 
is possessed of quite some little library of laws pertaining to 
Justices' practice, and a charming wife, who is of no small 
assistance to him in the conduct of his business. They are 
both young folks, and we wish them that full measure of suc- 
cess which is due to an ever faithful regard to the equitable 
poise of the scales of Justice. 

Removal of Our Offices 

This issue of the Justices* Law Reporter is both late and 
abbreviated, due to the fact that we have been moving our 
offices to our permanent quarters in Reynoldsville, Penna., 
where we have acquired a complete printing establishment. 
This issue is the product of our own shop. We expect to get 
out on time as soon as possible. Owing to the heavy outlay 
we have been compelled to make at this time, we ask such of 
our patrons as are in arrears to assist us all they can. Small 
accounts do not mean much individually, but it is these small 
accounts in the aggregate which enable us to furnish this journal 
at the existing rate. So we request those of you who have 
not already remitted iox the current year and past due ac- 
counts to please do so at an early date. 

Thanking you for your generous patience and support, 

we are. 

Cordially yours for Better Service, 

BIERLY BROTHERS 
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POST VITAM TRIBUTE 

The lives and characters of the late Thomas H. Murray 
and Arthur L. Cole, of Clearfield county stand out as 
examples of genius which achieves greatness despite all 
obstacles. 

Both of these men attained the top rung of the ladder of 
fame in the profession of the law, and in many a hard fought 
legal conflict were pitted against each other. As they appeared 
in the forum like two gladiators, armed at every point, the 
public looked on with admiration and a suspicion that they 
must be mortal enemies, yet these two men, who knew each 
other so well, had a sincere regard and vital friendship for 
each other. They rose together like two athletes at a bar 
which bore on its honorable register the names of Fielding, 
Wallace, McEnally, Bigler, Peale, Barrett, Krebs, Swope, 
Mitchell and Gordon. Tne fame they acheived was state wide. 
Every great cause sought their advocacy. 

They were both of plebeian origin. The distinction they 
wrung from Fame was theirs by merit. When they came to 
rest they could well adopt the motto of the ancient monarch 
who inscribed the land-mark, **A11 this I won by my own 
prowess." 

The pathetic element is seen in the tribute contained in 
Mr. Murray's will, made May 10, 1916, when he requests: 

*'In the event of memorial addresses by members of the 
bar at a meeting for that purpose, whatever addresses may be 
made, I desire that the principal address be made by my 
adversary of earlier days, but for many years my close per- 
sonal friend, Arthur L. Cole, if he survives me. I have reason 
to believe that no other than kindly feeling is entertained for 
me by every member of the bar, and I am sure I have no 
other feeling toward them, but Cole and I for many years 
have been brought together in such close relationship to each 
other, both personally and professionally, that he occupies a 
peculiarly close relation to me. We probably each have 
higher opinion of the other than the public has of either." 

Mr. Murray departed this life December 8th, and Mr. 
Cole, who was then ill in a hospital followed on December 17. 

So, the precation remains unfulfilled. May both wear 
crowns of glory in the Land of the Leal. 
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THE WHEELING MATTRESS COMPANY VS. H. L. 

COCKINS 

APPEALS FROM JUSTICE OF THE PEACE UNDER THE 

PRACTICE ACT OF 1915 — DISCHARGE OF RULE FOR 

BILL OF PARTICULARS— PLEADING 

1. Under the Practice Act of 1915, an appeal from the judg- 
ment of a Justice of the Peace is tc* be tried de novo. 
Plaintiff must file statement of claim and defendant must 
file affidavit of defense. All Rules erf Court regarding 
Bills of Particular in such cases are abro«:ated. Instead 
of a Bill of Particulars the parti-es should ask for more 
explicit statement, or affidavit of defense. 

Court of Common Pleas of Washington County. 

McIIvaine, P. J., 1916. 

As we view the new Practice Act which is now in 
effect, it is unnecessary to consider the very elaborate 
briefs of the parties filed in this case. 
It is clear that- the plaintiff's claim is 
in assumpsit and the appeal being from the judgment 
of a Justice of the Peace, the case is to be tried 
de novo, the same as though it had not been tried before 
a Justice of the Peace and the same as though the 
action was brought in court; and this being the 
case, under that Act the plaintiff should file a state- 
ment of its claim and the defendant should file an 
affidavit of defense, as provided by the second section 
of the new Practice Act, and that the case then should 
be set down for trial on the issue docket, as provided 
by that Act. We are of opinion therefore that both 
of the parties in this case should take a new start and 
the plaintiff file its statement, as provided by that Act, 
and the defendant file his affidavit of defense. In 
other words, as we view the case, the Practice Act of 
1915 entirely abrogates all our ruleis in regard to bills 
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of particular in cases to which that Act applies. The 
very purpose of the Act was to simplify pleadings, and 
the plaintiff should state its case as fully as the law 
requires in its statement, and the defendant should 
state his defense as fully as the la'w requires in his 
affidavit of defense ; and hereafter, in place of asking 
for a bill of particulars of either party, their proceed- 
ing would be to ask for either a more explicit state- 
ment or a more explicit affidavit of defense, if it is 
thought that either one of them was defective and did 
not fully comply with the requirements of the Act. 

And now, January 10th, 1916, this motion came 
on to be heard and was argued by counsel, whereupon 
it is ordered, adjudged and decreed that the rule be 
discharged and that the plaintiff within ten days file 
a statement of claim, as provided by the Practice Act 
of 1915, and that within ten days thereafter the defen- 
dant file an affidavit of defense, as provided by said 
Act, and that the case on the filing of a statement of 
claim and affidavit of defense be put on the issue 
docket for trial by the Court, unless the parties elect 
to have it tried by a jury. 



COMMONWEALTH v. BIRCH 

AUTOMOBILE LAW— COSTS— RELIEF OF PROSECUTOR, 
AS CONSTABLE— PRACTICE— GRAND JURY 

1. When a bill is returned ignoramus byi the grand jury and 
the costs put on the constable as prosecutor, he will not 
be relieved from payment of the costs if he does not 
show that he was acting in an official matter on probable 
cause and from proper motives. 

Court of Quarter Sessions of Delaware County, No. 54, 
June Sessions, 1916* 
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Rule to strike off costs imposed on prosecutor by 
Grand Jury, 

W. S. Sykes for Rule. 

Opinion by Broomall, J., September 18, 1916. 

On May 1, 1916, a complaint was made to a 
Magistrate by D. H. Sykes, Constable, of a violation 
by the defendant of the 17th section of the Act of 
July 7, 1913, P. L. 672, commonly known as the auto- 
mobile law. A violation of the 17th section is made 
a misdemeanor by the Act. The defendant was given 
a hearing by the Magistrate, and he was held to bail 
for his appearance at court. An indictment was pre- 
sented to the Grand Jury, who ignored the bill, plac- 
ing the costs on the prosecutor, D. H. Sykes, This 
rule has been taken to set aside this action of the 
Grand Jury. The Grand Jury by their action in ig- 
noring the bill have determined that no prima facie 
case was made out against the defendant. In im- 
posing the costs upon the prosecutor, they have 
further determined that there was no probable 
cause for commencing the prosecution, and that the 
prosecutor acted from personal motives. This is the 
state of the record, and nothing has been shown to 
controvert it or its regularity. We have not even 
an averment of facts by a petition of the prosecutor. 
He seems to rely upon the mere fact that he is a 
constable. But even a constable who brings un- 
founded prosecutions from personal motives is amen- 
able for costs. The rule is therefore dismissed. 
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COMMONWEALTH t. DAVIS 

AUTOMOBILE LAW— APPEALS— GRAND JURY— COSTS, 

RELIEF OF PROSECUTOR 

1. A violation of Section 7 of the Act of July 7, 1918, P. L. 

672, relative to automobiles is not a misdemeanor, but 
an offense for wliich summary conviction is provided, and 
the grand Jury has no jurisdiction. 

2. When a bill is submitted to the grand jury for such offense 

and it is ignored and the costs are put upon the prosecu- 
tor, the Court will strike off the finding. 

Court of Quarter Sessions of' Delaware County. No. 
58, June Session, 1916. 

Rule to strike off costs imposed on prosecutor by 
the Grand Jury. 



W. S. Sykes for Rule. 

Opinion by Broomall, J., September 18, 1916. 

This proceeding was commenced before a Magis- 
trate, by a complaint of D. Harvey Sykes, that the de- 
fendant had violated section 7 of the Act of July 7^ 
1913, P. L. 672, commonly known as the automobile 
law. By this act a violation of section 7 is not made 
a misdemeanor, but is to be proceeded with by way 
of summary conviction. The defendant waived a 
hearing and was bound over to appear at court, 
whereupon an indictment was presented to the Grand 
Jury, who ignored the bill and imposed the costs on 
the prosecutor, D. Harvey Sykes. This rule has been 
taken to set aside this action of the Grand Jury. The 
Grand Jury had no jurisdiction in this case. The 
powers of the Grand Jury extend only to questions of 
crime; 17 American and Englidi Ehicylopedtav p*. 1278^ 
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When a proceeding of summary conviction under this 
Act comes into court, by a waiver of hearing and a 
demand of a trial by jury under the 21st section of 
the Act, it is still a proceeding of summary conviction, 
of which a grand jury has no jurisdiction, but under 
the statute it is triable by a jury, who sit asi the Magis- 
trate would have done, had there been no waiyer. It 
follows that the rule to set aside the imposition of 
costs must be made absolute. 



editorial Department 



The Immortal Judge Gibson 

Genius was not bom to die. The eternal iBons are its 
heritage. So long as English Judicature and Constir 
tutional law survive, the name of Judge John Bannis- 
ter Gibson of Pennsylvania will be known and revered. 

He was a son of old Perry County, bom at Gib- 
son's Mill on Sherman's Creek, a romantic and histor- 
ic spot. An esteemed correspondent of this journal, 
recently gained some information about this noted 
judge and his birth-place which will interest its read- 
ers. 

Miss Margaret S. Gibson of Sherman's Dale writes 
that her Aunt Mary does not think that the Gibsons 
never owned the "Rock" but that it was named because 
of them living so near to it. "There were some settle- 
ments in the Sherman's Valley at the time of the Revolu- 
tion and provisions for the American army were gath- 
ered in the valley. The road across the Rock was 
very rough and a wagon-load of provisions passing 
over upset and went over the rocks and a boy riding 
on the wagon was killed. Grain was ground at the 
Old Mill, which is still operated, for the army at Val- 
ley Forge. My great-grandmother, Anne West Gib- 
son, followed the trail on horse-back to Philadelphia. 
This is the account from Aunt Mary at Erie. 

"This is from Aunt Fannie of Ohio : 

"The first Gibson to settle there was my great- 
great-grandfather, George Gibson, a native of Lan- 
caster County, where they had settled upon coming 
from Londonderry, Ireland. His wife's name was 
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Anne West, who came from Sligo, Ireland.. He was 
a member of the Second Continental Consrress, having 
been appointed to fill a vacancy. He took his seat 
a few days after the signing of the Declaration of In- 
dependence, and thus missed the opportunity to affix 
his name to that immortal document. 

"After his time in Congress expired he raised his 
own regiment and joined Washington's Army. The 
men were so poor and their clothes so tattered that 
they were called 'Gibson's Lambs.' At the same 
time his wife, Anne West Gibson, was sending consign- 
ments of flour to the army from the old mill. After 
Comwallis surrendered, Washington appointed Col. 
George Gibson to escort the British troops from York- 
tdwn, Va., to York, Pa., where they were held as 
prisoners until allowed to return to England. After the 
close of the Revolution, Col. Geo. Gibson was sent to 
aid Gen. St. Clair in his war against the Indians in 
Ohio and was killed with many other officers of the 
regular army. The unfortunate battle was called 'St. 
Clair's Defeat.' It occurred in the western part of 
Ohio at Fort Recovery. The township in which the 
battle was fought is called 'Gibson' township. Col. 
Gibson had several sons, one of them General George 
Gibson, a personal friend of Andrew Jackson, who 
made him Commissary General in Chief of the U. S. 
Army, this position being held from Jackson's time un- 
til the beginning of the Civil War. Another son of 
Col. Gibson, John Bannister Gibson, was Chief-Justice 
of the State of Pennsylvania for nearly thirty years. 
At that time it was a very important position. He 
handed down many decisions which have since been 
recoguized as important precedents in American law. 
The third son of Col. Gibson was Francis West Gib- 
son, an old country squire, who boasted of the number 
of marriages he performed, hated 'the Dutch' and 
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wrote doggerel poetry; Francis West Gibson married 
Frances Greenwood, a grand-daughter of the Lord 
Kitchener. On account of this marriage the family 
counted themselves as aristocratic! It is not known 
why they settled at the Rock except that the place 
possessed a romantic beauty. The Gibson's of "Gib- 
son's Rock" were brave, progressive and patriotic. 

"Francis West Gibson had several children. 
Francis West Gibson who was my grandfather, mar- 
ried Tabitha Kennedy. They had four boys and 
eight girls. Five of the girls are now living." 

On the occasion of the memorial for Gov. William 
Bigler of Pennsylvania, before the State Legislature 
in 1881, Senator Chas. H. Smiley of Perry County, 
made this statement: 

"On the banks of Sherman's Creek, in Perry 
County, less than fifty miles from thin chamber, to- 
wards the setting sun, there stands an old building 
strongly marked by dilapidation and decay. This 
building is well known throughout that section of the 
country as the Gibson Mansion.. Four miles up the 
stream are the Perry County Warm Springs, a poT>nlar 
summer resort. A rifle shot below the house is a huge 
pile of boulders known as Gibson's Rock, and on 
either side of the stream immense hills are piled up 
towards the clouds, forming a gorge through which the 
stream runs to the open fields below. 

"Whether to the singular beauty of the locality 
may be attributed the genius and the prodigies that 
went forth from this spot, I know not, but it was the 
good fortune of the old house to have one room in 
which were born five men who have made their mark 
on the times in which they lived, to-wit: John Bannis- 
ter Gibson, Chief Justice of the Supreme Court of 
Pennsylvania, who gathered a store of pearls for the 
profession from the depths of legal lore, and whose 
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name is revered wherever the Common Law is known ; 
Gen. George Gibson, commissary Gen. of the U. S. 
Army for many years prior to the rebellion ; Hon. John 
Bigler, who by a singular coincidence was made gov- 
ernor of California at the same time that his brother 
became governor of Pennsylvania; Hon. William Big- 
ler, the subject of this sketch; and Hon. John Bem- 
heisel, who in after years adopted the Mormon faith 
and became the representatives of the polygamists in 
Congress. It was from this retired spot that William 
Bigler, the miller's son, started out on a career of 
almost three score and ten years.*' 

Thomas P. Roberts in his Memoirs of the Chief Jus- 
tice says: 

"The widow's property consisted of aboutseventy- 
eight acres including the mill on Sherman's Creek, a 
log structure with only one run of stone. This afforded 
her but a scanty means of living. But she gave her 
sons an education in a school house built near her 
home and she herself taught them. Although General 
Gibson, her husband, had been a gallant soldier in 
the Revolution and a friend of Washington and Wayne, 
she never drew a cent of pension. After the future 
judge had graduated from college his saddest reflec- 
tion was that his heroic mother had crossed the crystal 
river." 

The rugged character which is shown in the fea- 
tures of the portrait herewith was truly that of the son 
of the forest. 

His father, too, had a romance in hi? early army 
career. Townsend Ward in his history of "the west- 
ern insurrection" relates that whilst serving as Colonel 
of Militia on the frontier, an Indian maiden saved his 
life, and he lived in companionship with her for sev- 
eral years, which gave rise to some cruel stories. The 
affection of the Indian Alfaratta is said to have clung 
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to him even after his marriage to Anne ' West, whose 
father was a cousin to Benjamin West, the great painter 
and related to the Wynnes, Coles and Col. Barre, 
the friend of the Colonies. 

Chief Justice Black in his eulogy (19 Pa. 9) de- 
livered these gems of testimony to the worth of the 
late Chief Justice Gibson: 

"By this bereavement the Court has lost what 
no time can repair ; for we shall never look on his like 
again. We regarded him more as a father than a 
brother. None of us ever saw the Supreme Court be- 
fore he was in it; and to some of us his character as 
a great judge was familiar even in childhood. The 
earliest knowledge of the law we had was derived in 
part from his luminous expositions of it. His opinions 
are found in no less than seyenty volumes of the regu- 
lar reports, from 2 Sergeant and Rawle to 7 Harris. 
At the time of his death he had been longer in office 
than any contemporary judge in the world; and in 
some points of character he had not his equal on . the 
earth. Such vigor, clearness and precision of thought 
were never before united with the same felicity of dic- 
tion. 

"Brougham has sketched Lord Stowell justly 
enough as the greatest judicial writer that England 
could boast of, for force and beauty of style. He se- 
lects a sentence and calls on the reader to admire the 
remarkable elegance of its structure. I believe that 
Judge Gibson never wrote an opinion in his life from 
which a passage might not be taken, stronger, as well 
as more graceful in its turn of expression, than this 
which is selected with so much care, by a most zealous 
friend, from all of Lord Sto well's. 

"His written language was a transcript of his 
mind. It gave the world the very form and pressure 
of his thoughts. It was accurate, because he knew 
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the exact boundaries of the principles he discussed. 
His mental vision took in the whole outline and all the 
details of the case and with a bold and steady hand 
he painted what he saw . He made others understand 
him, because he understood himself, * * * * 

"The dignity, richness and purity of his written 
opinions were by no means his highest title to admira- 
tion . The movements of his mind were as strong as 
they were graceful. His periods not only pleased the 
ear but sunk into the mind. He never wearied the 
reader, but he always exhausted the subject. An opin- 
ion of his was an unbroken chain of logic, from begin- 
ning to end . His argumentation was always charac- 
terized by great power, and sometimes it rose into 
irrestible energy, dashing opposition to pieces with 
force like that of a battering ram. » * * ♦ ♦ 

"When he did throw himself into the wrong side of 
a cause, he usually made an argument which it was 
much easier to over-rule than to answer. 

"With reference to his erroneous opinions, he 
might have used the words of Virgil, which he quoted 
so happily in Eakin v. Raub, (12 S. & R. 330) for ano- 
ther purpose. "Si Pergama dextra Defendi possent, 
etiam hac def ensa f uissent.' 

"But he was of all men the most devoted and earn- 
est lover of truth for its own sake. When subsequent 
reflection convinced him that he had been wrong, he 
took the first opportunity to acknowledge it. He was 
often the earliest to discover his own mistakes, as well 
as the foremost to correct them. He was inflexibly 
honest. The judicial ermine was as unspotted when 
he laid it aside for the habiliments of the grave, as it 
was when he first assumed it. 

"His accomplishments were very extraordinary. 
He was a bom musician, and the natural talent was 
highly cultivated. He was a connoisseur in painting 
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and sculpture. The whole round of En^^h literature 
was familiar to him. He was at home amouff the 
ancient classics. He had a perfectly clear perception 
of all the sreat truths of natural science. He had 
studied medicine carefully in youth and understood 
it well. His mind absorbed all kinds of knowledge 
with scarcely an effort. 

*'The profession of the law has lost the ablest of 
its teachers, this court the bri^rhtest of its ornaments^ 
and the people a steadfast defender of their rights, so 
far iB they were capable of being protected by judi- 
ci«l atthority.'V 



fWho Arm W«T"^ 

The silly college foot-ball interrogation which 
greets the ears and gaping faces of the wondering 
multitude, is quite apropos to America now: *^Who 
are we?'* In the days of yore, in Pennsylvania ver- 
nacular, the question was : '"Bin ich der Ben Ich ; und 
won ich net dar Ben Ich bin, don ware den Tuyfel bin 
ich?" 

Dr. John George Becht, Sec'y of the State Board 
of Education, at a convention of child-helpers, at 
Catasau^a, on May 12th, answered the inquiry. 
Among other bright things, he said this : 

''Today every third person in the United States 
is either foreign-bom or bom of foreign parents. Three 
millions cannot speak the English language and twice 
fts many more cannot read English. One-sixth of the 
population of the United States is therefore directly 
or indirectly influenced by foreign conditions. 

'*In the process of readjustment in bringing this 
alien element into harmonious relations with the social 
life of America, the public school is the distinctive for* 
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mal educational factor. The school is rapidly divest- 
ing itself of the archaic methods of teaching citizen- 
ship . The mechanical knowledge of how ttf vote is 
fairly well understood, but knowledge of what results 
ought to be produced and how to secure them by the 
use of the ballot is still in its infancy^ The problem 
of training youth for citizenship does not involve new 
institutions, new texts and new subject matter, but 
rather a new attitude on the part of teachers and a 
ne^v atmosphere in the classroom. This new thought 
will not only bring the people to the school* but it will 
carry the school to the people and aid them to under- 
stand the meaning of community life.'' 

Bravo, Becht! We are in accord. Teach them 
first to be true and loyal Americans, to kick off the 
clouts of loyalty to the country they abandoned, for 
better or for worse. Teach them subjection to our 
coBstitotions, federal and state and to the state laws 
and the municipal ordinances. 'H)bedience'' is 
Heaven's first law. Was not Satan ejected from 
Heaven for disobedience? Teach them honesty, hon- 
or, thrift, economy, industry, and virtue will follow. 



The Progressive West 

The golden west beyond the Father of Waters 
not only chose the President in the late election, but 
it possesses in feminine independence, what we 
somnolent eastern denizens are ""-'Hng for. The 
most ridiculous blunder of a party in the late cam- 
paign was to send society belles caparisoned, to the 
far west, in Pullmans to educate the west on female 
suffrage, forsooth! The first woman State superin- 
tendent of schools in the U. S. was elected in North 
Dakota in 1892. Her name was Mrs. Laura C. Eisen- 
huth. Her successor was Miss Bates. 
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It is announced at Penver, Colo., that Miss Clara 
Ruth Mozzer, the youngest woman evfsr admitted to 
practice law in Colorado, has been appointed Junior 
Assistant Attorney General of Colorado. She paid 
her way through the State University, by lecturing and 
writing for the press. 

In Kansas, Mrs. R. C. Layman an elector, has 
been chosen to deliver the vote of Kansas, for Presi- 
dent, at Washington. It seems the women of the 
West are *'up and doing!" 



Justice*' Feea in Summanr Conviction* 

The Superior Court, (63 Supr. Ct. 314, per cur- 
iam) affirms the dicision of Judge Cummings in the 
case of Roush v. Cummings, Northumberland 
County, reported in 13 Justices' Law Reporter, 
319, holding that the interpolation of the 
$2 fee in cases of summary conviction, "to be al- 
lowed and paid by the county," is ineffective because 
no notice was given in the title of the Justices' Fee 
Bill of April 23, 1909, P. L. 160, of the intention to 
make the county liable in such cases. This, the Court 
holds was necessary under Sec. 8, of Article III, of the 
Constitution, following the ca.se of Dougherty v. Cum- 
berland County, 26 Supr. Ct. 610. No other question 
was considered by the Court. It is therefore incum- 
bent upon the law committee of the State Association 
of the Minor Judiciary who are preparing a bill, to 
provide in the title that the Act shall fix the liability 
upon the Commonwealth, county, city, borough or 
complainant, as the case may be, and it should specify 
suits, prosecutions and convictions so that there will be 
no reason to gu^ss against due compensation, unless 
the office of magistrate is to be considered an 
Eleemosynary arm! 
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CosU befora Justtcot 

An esteemed subscriber at Union City, Fred 
Bartholme» writes us to know what are the proper 
costs taxable before Justices of the Peace under the 
special Erie County Act* He says lawyers contend 
that jurors are entitled to only 60 cents and witnesses 
only 60 cents. It is the opinion of our leffal editor that 
the Act of 1907 fixincr the fees of jurors at $2.60 was 
intended to apply to all jurors^ The same act (P. L. 
364) fixed the fees of witnesses at $1.60. Whether or 
not the special laws were repealed by it, was decided 
differently by judfifes. But the legislature of 1911 
made plain the intention by repealing all laws, general, 
local and special, which provided for less than $1.60 
for witnesses. We opine that a taxation according 
to these laws would be sustained by the higher Courts. 



Transit Company not Liable. 

The Supreme Court in an opinion by Justice Potter, 
in the case of Harvey v. Phila. Rapid Transit Company 
haa reversed the Common Pleas of Phila. and decided 
that an automobilist who tries to run down a street 
cars and fails is not entitled to any damages. On 
some of the main streets of Philadelphia neither life 
nor property is safe from the speed lainr breakers! 



Worth their Weight in Gold I 

Some people's legs are worth more In law than 
other people's brains, especially if they be female legal 
For example, Daisy James« a New York danseuse, was 
given a verdict of $20,000 for the loss of her two 
legs by the negligence of the Delaware, Lackawanna 
and Weatem Railroad, by a Trenton, New Jersey, 
jury! 
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BIXLER V. KALBFUS 

The Curwensville Herald, edited by that careful, 
conscientious and veteran publicist, John R. Bixler, 
formerly of the Williamsport Sun and News, has 
opened fire on the state game commission in a way 
that concerns every man who is compelled to pay a 
license to hunt protected game in Pennsylvania. The 
demand of Mr. Bixler is that the state game commis- 
sion, presided over by Dr. Joseph Kalbfus, be investi- 
gated by the legislature before any more appropria- 
tions or any more laws be passed, authorizing what at 
the Common Law was considered a natural right. 
This is a just demand, considering that this bureau 
has anounced another raid upon the people of Penn- 
sylvania, in the increase of the license from $1 to $2. 
The Auditor-General's report for 1916 showed the 
receipts from hunters' licenses to amount to $269,263.- 
30. Bixler's paper charges that the commission 
played favorites as to persons and localities, which 
Kalbfus, for the commission, denies, as he does every 
other charge. As to the Herald's charges of favori- 
tism to city pot-hunters, with their trained dogs, doubt- 
less it has some facts on which to proceed. But with 
that question we are not concerned. It is a more vi- 
tal one. Whilst we agree that the exaction of a quar- 
ter million dollars annually from the people should 
be shown to be of some public benefit, and an itemized 
report of expenditures should be required by the legis- 
lature, and, moreover, that the governor has good 
causes of a politic nature to remove Kalbfus, yet the 
objection to the whole tyrannical business is funda- 
mental. There should be no license exaction against 
any man, white, black, yellow, or red, native or alien, 
for the right to carry a gun to hunt game in season. 
The gun license is the product of foreign caste. It is 
un-American. It is in restraint of common right. 
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The wild animals, the fishes and the birds should 
be for every one that can get them, having regard to 
the time when they may be taken without destroying 
the young or the hatcheries. To this latter qualifica- 
tion the police power of the state applies. There arc 
limitations on the police power. The police power 
cannot impair the three fundamental rights of every 
American citizen whether native or naturalized, viz: 
"Life, liberty and the pursuit of happiness/' 

"What the legislature and the governor should do 
is not to increase the tyrannical exaction, but abolish 
it, and a liberty-loving governor should remove from 
the "palace of graft'* every person who lobbies for 
and advocates this rapacity. 



Aliens Should Become Citizens. 

The general European slaughter has driven many 
of every nation to take refuge in the United States, 
under our lax and inefficient immigration laws which 
impose little restraint upon their coming, if they are 
able-bodied and not paupers. 

The Iron City (Pittsburgh) Trades Council, desir- 
ing to make voters of all aliens as soon as practicable, 
has undertaken voluntarily a system of propagandum 
by which all aliens may be instructed as to their duty 
and beneficial interest to become naturalized. Paul 
J. Shoop has been placed in charge of this bureau, and 
an appeal has been made to all aliens to prepare them* 
selves to become citizens . This is a voluntary patrio- 
tic movement. The National Secretary of Labor 
should urge Congress to pass a law which would re- 
quire all foreigners, on coming to this country, before 
admitting them as residents, to make a declaration of 
their intentions and to forswear all allegiance to the 
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government, systems, laws, regulations and social 
compacts of the land from which they have come. 
Every one should be required to disclose under oath 
a free and unreserved submission of himself, his fam- 
ily, and his possessions to the Constitution and laws 
of this countiy, unless he is merely a visitor, student or 
sojourner. 



Let Them Out 



A Poet of Mercy who depicted the appearance 
of poor Magdalene at Heaven's gate and there halted 
by the stem guardian with the apoctolyptic sword of 
fire, called up the Paradisaic bird to sing: 

"Oh, let her in, let her in ! 

She's so sorry for her sin ! 

Now, let us help the sad sisterhood of cities of this 
state to get out! 

Ever since the Constitution was adopted Philadel- 
phia and some other cities have been champing the 
bit and clanking their hobbles, to jump over the re^ 
strictions on legislation. The present legislature can 
help them out. Let it adopt something like the fol- 
lowing : 

A JOINT RESOLUTION 

Proposing «an amendment to Section 7, Article III 
of the Constitution of the Commonwealth of Pennsyl- 
vania, excepting and relieving the cities of Philadel- 
phia and Pittsburgh, in said Commonwealth, from the 
operation and restrictions thereof, as to special and 
local legislation. 

Section 1. Be it resolved by the Senate and 
House of Representatives of the Commonwealth of 
Pennsylvania in General Assembly met, that the fol- 
lowing amendment to the Constitution of Pennsylvania 
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be, and the same is hereby proposed, in accordance 
with the eighteenth article thereof : 

That said Section 7 of Article III, be amended by 
adding thereto the following : 

Provided, however, that the restrictions of this 
section shall not apply to the cities of Philadelphia 
and Pittsburgh within the Commonwealth of Pennsyl- 
vania, and the legislature shall have full power to 
pass laws for the regulation and government of the 
same, initiated and demanded by a majority vote of 
either city, at an election, ordered by its Councils, and 
held at the time of the general election for city pur« 
poses, after due and legal notice thereof. 



Approval of the Bill 

A number of prominent Justices of the Peace in 
various parts of the State have written approval of 
the general purport of the bill to regulate costs before 
Justices of the Peace and other magistrates. 

Frank B. Brown, Esq., Alderman of Wilkes-Barre, 
calls attention to the decision in Roush v. Northumber- 
land County, in 63 Supr. Ct, 314, affirming the court 
below, on the ground that the title of the Act of 1909 
did not give notice of the intention to charge the coun- 
ty, with $2 in summary convictions. 

D. S. Bock, Esq., of Lehighton, suggests that sec- 
tion 4 read as follows : 

In all cases wherein the Commonwealth is plain- 
tiff or prosecuting, whether it be a criminal informa- 
tion or a complaint upon which the Justice of the 
Peace or Alderman is authorized to proceed to a sum- 
mary conviction and impose a penalty for the violation 
of any Act of Legislature, the costs shall be primarily 
due from the Comn^onwealth, and shall be paid by 
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the proper county on orders drawn by the County 
Commissioners, when the accounts are allowed by 
them, and it shall be made to appear that the defend- 
ant or defendants are unable to pay or have been dis^ 
charged without payment of costs, or acquitted.. 

Alderman Dumn of Reading suggests the addi« 
tion: Or when discharged after serving time of sen- 
tence . 

All these suggestions are pertinent and are re- 
spectfully referred to t^ c Legislative Committee of the 
State Association of Ll^^trates. 



Philadelphia Piggeries 

It required a decision of the Superior Court to 
tell some Philadelphia piggery lawyers what nearly 
everybody else has long known, that city councils 
have police power to declare hog pens a nuisance 
and have them abated. 

The natural piggeries of Philadelphia, however, 
are parlors compared with the human piggeries all over 
that ill-governed metropolis, with its whited-sepul- 
chers and cataleptics constantly parading in public as 
''saints and angels/' Many years ago George Lip- 
pardy a genius of Philadelphia, wrote a series of clas^ 
sics which portrayed the true character of Philadel- 
phia under the hood and cloak. It would be well to 
read those works now. 

The Board of Health of Philadelphia whilst deal- 
ing out rules and regulations with society napkins, 
permits its streets and byways to be the most polluted 
in the universe. Every house keeper, saloon keeper 
and business house is permitted to sweep the dust, 
dregs and disease germs out on the streets, whereas 
they should bum them. These fine particles cX filth 
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and disease are carried by the winds to the exposed 
fruit and cheap lunch stands everywhere and the 
children who purchase with their pennies the un- 
washed edibles consume it all unwittingly. Filth is 
a synonym for Philadelphia streets. • Every interior 
city and village of Pennsylvania has better sanitation 
than Philadelphia. Yet that city is the breeding 
place of all the "pure food" and "health" bacilli of 
a legal and literary character. Our statute books 
reek with and "smell rank to Heaven" with the 
idiosyncracies of the human piggeries of Philadelphia- 



Manslaughter on the Highways 

The daily horrors upon the highways committed 
by speed maniacs and intoxicated sports, have 
aroused the staid judges to impose heavy sentences, 
an example all might follow pro bono publico. In 
Berks County recently Judge Wagner imposed a sen- 
tence upon John Smith to pay a fine of $100 and un- 
dergo imprisonment of one year and three months, 
for killing Mrs. Geiss, with his automobile, whilst in- 
toxicated. Judge Wagner characterized it a most ag- 
gravated case. Smith has a wife and five daughters, 
but as 'everybody of the female persuasion works in 
Reading," they will hardly miss him. 

About the same time. Judge Kunkel of Dauphin 
County sentenced Clarence LeRoy Bates, who went 
out sporting with an enticing 'Mamosel" of Lebanon 
County, in a machine which he had borrowed without 
leave, and in racing with an electric car, ran down 
and killed a working man. This defendant is also a 
naarried man, a fact which does not seem to deter the 
eternal feminine itching for a ride from getting it, if it 
is to death. Hi§ fine was $200 and imprisonment 
9n^^ year. 
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The words of warning of Judge Kunkel, concurred 
in by Judge McCarrel, in sentencing the homicidal 
sport, being official, are worthy of remembrance. 

The President Judge pointed, out the right of pe- 
destrians to use the highways of the State, especially 
in the rural communities where sidewalks are not 
provided, and the Court said it must be understood 
that automobiles are to be operated so that the cars 
are under control and so that the drivers have a re- 
gard for the rights of ethers. 

"It would have Leon a serious offense had you 
merely injured your victim,'* said Judge Kunkel, "but 
you have done more than that. You took a life. We 
are not as much concerned with your reformation as 
we are eager to set an example to prevent a repetition 
of your offense. We i;re going to set a higher 
standard on the sanctity of human life in this county." 



Police Powers of Arrest 

In the Court of Quarter Sessions of the Peace of 
Philadelphia County, one of the abler judges recently 
laid down to the plethoric police of that county and 
city how far they are empowered in arresting persons 
on suspicion without an information and a warrant. 

One Gunby was arrested, on the "said so" of a 
neighbor, a reminder of the old Giboney reform and 
espionage days. Policeman Bozarth, without further 
information made the arrest and the "said so" moved 
to Dixie Land. When the case came up for trial, evi- 
dence was lacking and Judge Bregy instructed the 
jury to acquit the defendant. This is what Judge 
Bregy is reported to have said : 

"Such arrests may be excusable in some cases; 
but when fi pti.itn's hous^ }6 entered and the pccupanta 
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taken out, without a warrant having been issued, I 
think a citizen would be justified in using extreme 
measures in resisting arrest/' 

A citizen, who is thus menaced has the right and 
it is his duty to demand the officer's warrant and he 
has a right to receive a copy of it^ It is only when a 
felony has been committed or there is an actual breach 
of the peace, that any officer has a right to make an 
arrest without a 'warrant, — except in the case of a few 
mala prohibita laws spawned in winter time on the 
Hill at Harrisburg! 

The Common Law of arrest is laid down authori- 
tatively in Place's Justices' Digest and Guide, a work 
which every local officer and progressive citizen should 
have. 



Witaess Fees Before Justices 



Inquiries reach J. L. R. about the witness fees 
taxable by Justices of the Peace. The Act of May 5, 
1911, P. L. 175, repealed all laws, general, special or 
local which provided for a less fee than $1.50 per 
day and mileage. There can be no doubt that the 
legislature had in mind causes before Justices of the 
Peace, Aldermen and Magistrates. 



Poultry Law. 



There is a paucity of poultry law. It has remained 
for Burgess Carling of Sayre to discover that the 
owner of trespassing chickens in. that borough must 
keep them in or pay damages and costs. We await 
further legal incubations in the premises! 
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COMMONWEALTH EX. REL. v. JONAS FISCHER 

QUO WARRANTO— SUGGESTION FOR WRIT BY ATTOR- 
NEY GENERAL— MOTION TO QUASH WRIT 

—PRACTICE. 
ACT OF JUNE 14, 1836, P. L. 621. 

1. The writ of Quo Warranto may be issued, on the sugges- 

tion of the Attorney General, against the Mayor of a city 
of the Third Class to test his eligibility and right to hold 
the office, when it is alleged that he was ineligible. 

2. Even if the Act of 1836 did not cover a case of this kind, 

the Common Law fully emp<ywen the attorney general 
to invc/ke this remedy, without the motion of the Dis- 
trict Attorney. 

Court of Common Pleas of Lycoming, No. 196, Sept. 
Term, 1916. 

Quo Warranto. * 

Francis Shunk Brown Atty. GenL, J. J. Reardon and 
N. M. Edwards for Commonwealth. 



M. C. Rhone for Defendant. 

Opinion by Whitehead, P. J., Nov., 1916. 

STATEMENT OF CASE 

Jonas Fischer was chosen at the primary election 
as a candidate for Mayor of Williamsport, Pa., a city 
of the Third Class, and having fifty one per centum of 
all the votes cast at the primary, he had no opposi- 
tion at the general election. After being sworn in 
and taking the office it was alleged that he was inelig- 
ible because not a citizen of the United States. Upon 
t|u{5 basis a writ of quo warranto i.^.sueclt 
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OPINION ON RULE AND MOTION TO QUASH 

WRIT 

"This motion to quash the writ of quo warranto, 
issuing out of this court at the instance of the Attor- 
ney General of the Commonwealth of Pennsylvania, 
against the defendant, contains six^ reasons, all of 
which may be resolved into four, namely: 

"The jurisdiction of the court; the eflPect the al- 
leged actions of the District Attorney would have 
upon the proceedings; the alleged action of the At- 
torney General in regard to costs; and the failure of 
the Attorney General to allege what qualifications are 
necessary and what qualifications defendant lacks. 

"The learned counsel for the defendant contends 
that the court has no jurisdiction, and ipso facto, the 
Attorney General no power to suggest because of th^ 
Act of June 14, 1836, P. L. 621, under which it is al- 
leged these proceedings were commenced. 

"Section 2 of said Act is as follows: Writs of 
quo warranto, in the form and manner hereinafter pro- 
vided, may also be issued by the several courts of 
Common Pleas, concurrently with the Supreme Court, 
in the following cases, to wit: 

"1. In case any person shall usurp, intrude into 
or unlawfully hold or exercise, any county or township 
office within the respective county. 

"2. In case any person, duly elected or appointed 
to any such office, shall have done, suffered or omitted 
to do, any act, matter or thing, whereby a forfeiture 
of his office shall by law be created/' 

Counsel for defendant strongly argues that this 
language does not include the right to determine un- 
der such a writ questions relating to a mayor of a city 
of the Third Class, as this is neither ^ county or t;own- 
ship office, 
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We deem it unnecessary to say much upon this 
feature of the case, as this question has so frequently 
been before the courts of this state and in every in- 
stance it has been decided that the language used in- 
cludes all municipal offices. 

In Comonwealth ex. rel. Jos. S. Allen vs. Wm. 
Bumm, 10 Philadelphia, 162, this same question was 
raised in the same way as in the case at bar.> In that 
case the Court says: "The office of a member of se- 
lect council is technically a municipal office, and there 
are offices known specifically as township offices; but 
is not the office of a member of select council, if not 
within the letter, within the meaning and spirit of the 
law ? * * * ♦ Several cases of quo warranto touch- 
ing the rights of members of council have gone up 
from this court to the Supreme Court, but it does not 
appear in any case that the jurisdiction of this 
court in such a case has been called in question. To 
the contrary, in Commonwealth vs. Cluley, 6 P. F. 
Smith, 272, Judge Strong said the Act gave jurisdic- 
tion to . courts of Common Pleas in municipal cases. 
This objection is not sustained." 

In Castle's petition, 14 Montgomery County Law 
Reporter, 101, Judges Swartz and Weand hold as 
follov/s: **A writ of quo warranto is the proper remedy 
to test the right of an acting member of the town 
council to continue in the office." 

In Commonwealth ex, rel. Jos. S. Allen vs. Miller, 
14 District Reports, 667, which was an action to try 
the right of the respondents to hold and exercise the 
office of councilman in a borough, the court says: 

**In such cases the quo warranto was properly 
issued on the information of the district attorney of 
the county, under the Act of June 14, 1836, P. L., 621." 

In Commonv/ealth ex. rel. vs. Cluley, 56 Pa., 270, 

a jrijl^ wfis Issued to show c»ws^ v/h^ ^ writ of quo 
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warranto should not issue against the defendant to 
answer by what warrant he held and exercised the 
office of sheriff. This was before the adoption of the 
constitution of 1874, and in that case on Page 272 
the Court say, in referring to the act of 1836 : 

''Its second section gives to courts of Common 
Pleas concurrent jurisdiction with the Supreme Court 
in five classes of cases. The first three relate to muni- 
cipal and other corporate offices, and the Act provided 
that in any such case the writ might be issued upon 
the suggestion of the Attorney General or his depuly 
in the respective county, or of any person or persons 
desiring to prosecute the same." 

It has been frequently held, and it is not neces- 
sary to give citations in support of the same, that 
the office of mayor and councilmen in this state are 
municipal offices. 

In this same case on page 275 the Court say: 

"The question which he (the private relator) 
feeks to raise is a public one exclusively, and it can 
be raised only at the instance of the Attorney General." 

In Commonwealth vs. McCarter, 98 Pa. 607, the 
petition was filed for the writ of quo warranto directed 
to Joseph McCarter, requiring him to show by what 
authority he held and exercised the office of mayor 
of the city of Erie. The lower court refused to issue 
the writ because the relators had no such interest as 
would require or justify the issuing of the writ, and 
upon appeal the Supreme Court, on page 614 say, after 
quoting from the opinion of the Supreme Court in 
Commonwealth vs. Cluley, 6 P. F. Smith, 272 showing 
that the writ could not be sued out at the instance of 
a private relator: 

"Of course, if the relator can show title to the 
office in himself he is entitled to the remedy. * ♦ ♦ It 
is trwe, perhaps, thjtt th^ mayor of a city i^ not ^ 
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county or a township officer, but he is a public officer 
elected by the people of the city over which he pre- 
sides, and the character and functions of his office are 
of quite as much consequence as those of a poor direc- 
tor, a road supervisor, and any other township or 
county officer. He is certainly not to be regrarded 
merely as the officer of a private corporation." 

Thus the Court said very plainly that if the rela- 
tor could have shown title to the office in himself he 
would be entitled to the writ, and the only infer- 
ence that could be drawn from this statement is that 
the mayor of a city is included in the Act of 1886 
relatingr.to county or township officers. 

In Commonwealth ex. rel. vs. Haeseler, 161 Pa. 
92, the petition was presented to the court asking for 
a writ of quo warranto to test the right of the de- 
fendant to the office of treasurer of a school board. 
In that case the question of jurisdiction was raised 
and the Court on page 96 says : 

*'The next question raised is that of jurisdiction. 
The appellant contends that the court of Common 
Pleas has no authority over the officers of a school 
district upon the writ of quo warranto. It is unneces- 
sary to examine and expound the statutes to show 
that the jurisdiction exists, for the question has been 
repeatedly decided. * * ♦ The question cannot now 
be considered an open one. The appellant was there- 
fore in the proper court, and upon proper process." 

Even if under the Act of 1836 writs of quo war- 
ranto could not issue in cases such as this, it could 
issue under the Common Law. In the absence of 
statutory provisions to the contrary, quo warranto pro- 
ceedings are held to be the only proper remedy in 
cases in which they are available. 

It follows, as a necessary sequence, that if the 
Act of 1836 does not extend to municipal officers that 
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no act does provide for quo warranto against them, 
and the Common Law remedy, with the Common Law 
rifirht in the Attorney General, who represents the 
sovereign state, is complete. 

In Murphy vs. Farmers' Bank, etc., 20 Pa. 415, 
the Court on page 417, after quoting from 7 Barr and 
referring to the Act of 1836, say: 

"There are a few things, however, not said, 
though perhaps implied in that opinion, which ought 
to be added by way of construction. 

"First. The first section is simply declaratory of 
the powers of this court. The Common Law, and the 
practice heretofore of this Court in granting informa- 
tions in nature of quo warranto, are declared to be 
the measure of this Court's future powers. Nothing 
is added; nothing subtracted. And so far as this 
Court is concerned, our powers are neither more or less 
under the Act of 1836 than they were before." 

As to the second reason, relating to the District 
Attorney. There is nothing in the suggestion indicat- 
ing that at any time prior to the issuing of the sugges* 
tion by the Attorney General, Charles F. Greevy, Esq., 
District Attorney for the County of Lycoming, had re- 
fused to institute proceedings in this case, or that he 
had refused to permit the use of the name of the Com- 
monwealth ex. rel. therein. The district attorney is 
an officer of this court and he informs the judge of 
the court that at no time did he refuse to act upon 
the petition in this case, and he asserts that no peti- 
tion was ever presented to him in this matter. 

Whether the district attorney did or did not re- 
fuse to act in this matter would have no bearing on 
this case, as the District Attorney has no greater 
power than he had when acting as Deputy Attorney 
General. 
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The language of the act is: The writ ♦ ♦ ♦ ♦ 
may be issued upon the suggestion of the Attorney 
General or his deputy. 

It is difficult to conceive upon what theory it 
can be contended that the Attorney General may not 
suggest the issuance of such a writ if the district at- 
torney does not. 

* 

There might be some room for the argument that 
an attorney general might not have the power to su- 
persede the action of the district attorney and discon- 
tinue proceedings in quo warranto if the district attor- 
ney had actually begun such proceedings. Even this 
proposition is not conceded, as hereinafter pointed out. 

The language of the statute itself gives the dis- 
trict attorney no such right. The language is: 

"The writ ♦ * * * may be issued upon the sugges- 
tion of the Attorney General or his deputy.*" 

Therefore, the writ may be issued by one or the 
other, but when a district attorney acts under the 
power given by this statute he is acting as a deputy 
Attorney General. 

In the case Vpf Commonwealth vs. Commercial 
Bank, 28, Pa., 391; the defendent by dfmurrer, raised 
the question whether the Act of May 3, 1850, did not 
take away the power of the Attorney General to in- 
stitute the proceedings. In that case the Court says, 
on page 395: 

"On the first demurrer the defendant raises the 
question whether the Act of 3rd, May, 1850, relating to 
district attorneys, does not take away the authority 
of the Attorney General to institute this proceeding. 
We do not think that it does. It was intended to vest 
in the district attorneys an independent authority, in- 
stead of the one dependent upon the Attorney Gen- 
eral, which his deputies had before. 
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It does not deprive the Attorney General of the 
authority expressly given him to institute this proceed- 
ing, and possibly it has affected his authority no fur- 
ther than in taking from him his former power of ap- 
pointment, and in the authorities incident to that pow- 
er." 

In the case of Gilroy vs. Commonwealth ex, rel., 
105 Pa. 484, the Supreme Court in reference to the 
case of the Commonwealth vs. Commercial Bank, su- 
pra, state : 

'In other words, he who occupies the position 
formerly filled by the deputy, now takes the place of 
a principal whose powers are measured by those which 
previously belonged to the deputy.'* 

The next question raised in this motion, namely, 
the alleged action of the Attorney General in regard 
to costs, cannot be considered in this matter, as it al- 
leges matters entirely outside of the suggestion, as did 
the preceding question, that of the alleged action of 
the district attorney of Lycoming County. 

In Commonwealth vs. Graham, 64 Pa., 339, the 
Court on page 342 says: "Upon a motion to quash, it 
must be for some defect in the suggestion itself, and 
not for any matter outside of it.*' 

This would seem to dispose of the questions raised 
under the second and third reasons of the defendant. 

The fourth reason, namely, the failure of the At- 
torney General to allege what qualifications the de- 
fendant does not possess refers to questions outside 
of the suggestion entirely, if the information which 
moved the Attorney General to act failed to include 
the matters set forth in this reason, the proper time 
to have raised this question was at the argument be- 
fore the Attorney General. The allegation, if true, 
is a matter of form and amendable. 
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In Commonwealth vs. Graham, supra, the Court 
says ; "Mere defects in form that can be amended will 
not be regarded." 

And now, to-wit, November 22, 1916, after argu- 
ment of counsel for the respective parties and upon: 
due consideration, the rule heretofore granted on the 
Attorney General to show cause why the writ of quo 
warranto issued in the above case should not be 
quashed is hereby discharged, the motion to quash is 
overruled, and the defendant, Jonas Fischer, is here- 
by ordered and directed to enter his appearance and 
answer, plead or demur to the suggestion filed in this 
court within ten days from the date hereof, or judg- 
ment of ouster. 

Note: — The Mayor resigned. 
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COMMONWEALTH v. CARBAUGH 

SUMMARY CONVICTION— GAME LAW— TRESPASSING 
DEER— CONSTITUTIONAL RIGHT TO PROTECT 

PROPERTY 
SEC. 5, ACT OF APRIL 21, 1915, P. L. 146. 

1. Under the Bill of Rights, a fanner is liable to no pen«lt!y 

provided by law, when he kills a deer in the act of des- 
troying his grain or other property, although it btf daring 
the closed season, or a doe. 

2 . The fact that the game belong^ to the State doee not war-' 

rant the State in punishingr a citizen who, in the protec- 
tion of his property, kills a wild animal whilst in the act 
of destroying £«uch property. 

3. The citizen has an inherent and indefeasible right to des- 

troy any deer at an^^ time, when that deer may be found 
in the actual destruction of his> property for the purpose 
of protecting that property frctn inju«Tr. 

f In the Court of Quarter 

Commonwealth V^, ^ t:, m- r^ j. 

. ^ I Sessions of Frankhn County 

t -s^* V. < 

Benjamin F. Carbaugh /No. 11. October Sessions, 

( 1916. 

For Commonwealth, Dist. Atty. Clippinger and D. E. 
Long. 

For Defendant, I. C. Elder and E. C. Wingerd. 

Opinion by W. R. Gillan, P. J^ Feb. 5, 1917. 

The defendant was convicted by H. M. Small, 
Esq., a Justice of the Peace, of having killed a female 
deer in violation of the fifth section of the Act of 
April 21, 1915, P. L. 146. A fine was imposed. The 
matter having been brought into court by an appeal 
properly allowed, the parties agreed on the facts in the 
nature of a case stated and ask the court to determine 
as a matter of law whether or not such conviction was 
proper. 
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"the defendant is the owner of a farm in this county 
on which he raises the ordinary farm crops. During 
the Fall of 1915 and the Spring of 1916 wild deer en- 
tered upon the farm, damaged growing crops, injured 
fruit trees and destroyed vegetables. '*0n the 13th 
day of April, 1916, a wild female deer entered upon a 
wheat field, a part of said farm and tramped down and 
ate off some of the growing wheat. While the said 
deer was in the act of tramping down and eating the 
said wheat, and for the purpose of defending defend- 
ant's property from injury by said deer, the defendant, 
Benjamin F. Carbaugh, shot the said deer with intent 
to take its life and then and there killed the said deer." 
' The defendant having admitted the intentional killing 
and the Commonwealth having admitted that, at the 
very time of the killing, the deer was engaged in in- 
juring the defendant's crops, the question is whether 
such killing was in violation of law. 

The Act of Assembly of 21 April, 1915, provides 
among other things as follows: "And it shall be unlaw- 
ful for any person at any time to shoot or wound or kill 
or to attempt to wound or kill, a female deer or fawn, 
found in a wild state in this Commonwealth." If the 
legislature had the constitutional power to enact this 
part of the bill and if they meant by that to prevent 
the killing of wild ^eer while engaged in the destruc- 
tion of property then this defendant is guilty. 

This Act of Assembly, which contains many provi- 
sionii, is entitled "An Act for the better protection of 
game, etc." There can be no doubt as to the power of 
the state, through its legislature, to pass measures for 
the preservation and protection of game. The state is 
the owner of the wild animals of the state, and, under 
the police power of the state, has the right to protect 
them and regulate their slaughter. The intention of 
this Act of Assembly is, of course, to protect game 
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partly for food supply, partly for the purpose of afford- 
ing: lovei-s of the chase an opportunity to enjoy that 
sport. It may well be conceded that the preservation 
of the food supply is of small consequence and that the 
principal object is to furnish means of sport for those 
who delight in pursuing game. 

The defendant contends that the section of the Act 
of assembly above quoted contravenes the Declaration 
of Rights, which declares "all men are bom equally 
free and independent, and have certain inherent and 
indefeasible rights, among which are those of enjoying 
and defending life and liberty, of acquiring, possessing 
and protecting property." He contends that the legis- 
lature has no power to prevent a citizen from pro- 
tecting his own property ; that therefore the section of 
the Act above quoted is unconstitutional and that we 
must read into the Act the same provision that was 
found in the 33rd section of the Act of 8 June, 1878, 
P. L. 165. Of course we can not read this provision 
into the Act of 1915, but it is argued that the provision 
was left out of the Act of 1915 because it was, in the 
face of the constitution, unnecessary. 

It is a well known fact that very large numbers of 
wild deer have for a number of years past been 
found in this county and the adjoining county of 
Adams; that they travel in large herds; that they do 
great damage to growing crops and have practically 
rendered the growing of fruit trees impossible. The 
men and women of the section, in which these deer 
have roamed, have plowed, and digged, and sowed, 
and planted, in order that the earth might bring forth 
fruits for the sustenance of themselves and their little 
ones, to find that in a single night the fruits of their 
labor have been destroyed by wild deer, and that the 
sovereign state, which is supposed to throw its protect^ 
ing arm around all its citizens, without regard to their 
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condition or to the portion of the state in which they 
live, says "you must not disturb these deer, you must 
not shoot them, you must not set dogs on them ; if you 
do, we will impose a heavy fine on you and cast you 
into prison ; you must bear your loss alone ; the state 
has no funds with which to pay you/' Why must these 
farmers bear all this? They must do it in order that 
sportsmen may enjoy a short season of deer hunting. 

It is well known that no fence will keep these deer 
out. They go over the highest fence with the appar- 
ent ease of a bird. The farmer cannot constantly 
guard his farm. If he were to employ guards to be 
constantly on the watch for deer, we have no doubt 
the burden would be such that it would be better not 
to have the farm. 

We recognise to the fullest extent the beauty of a 
herd of deer; there is no finer sight in the mountains. A 
herd of zebra, however, would be probably more beau- 
tiful. Will it be argued for one moment that, if the 
wild zebra would set up its abode in Pennsylvania, 
the people of the state would be compelled to submit 
to their depredations because they furnished a pleas- 
ing sight as they ran over the country? Can it be 
conceived that orie should not be allowed to use the 
only means provided for protecting his property and 
preventing its destruction by marauding wild animals? 
If this be so, then our Declaration of Rights is a farce. 

This same Act of Assembly imposes a penalty for 
killing a bear except in certain seasons. We all know 
the tendency of bear to carry off smaller animals. Sup- 
pose, during the closed season, a farmer finds a bear 
in his pig sty about to carry away his pigs. In order 
to prevent the destruction of his pigs he shoots and 
kills the bear. Is that farmer to be penalized for the 
killing of that bear? If he is, then he does not have 
the right of protecting his property. If a farmer's 
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crops are destroyed by his neighbor's cow, he can re- 
cover from the owner of the cow the value of the crops 
destroyed. The State of Pennsylvania, the owner of 
the wild deer who destroy a fanner's crops, can not 
under our law be made to pay the damage. The only 
remedy the farmer has is the extermination of the 
deer. The State of Pennsylvania owns many horses. 
As well might it be said that they have the right to 
turn these horses out to roam where they will, to des- 
troy farmers' crops without let or hindrance, as to say 
that the wild deer which they own shall not be mo- 
lested when in the destruction of the property. The 
owner of that property has an inherent and indefeas- 
ible right to destroy the deer. Let this not be mis- 
understood. The citizen has no right to destroy a 
female deer in order to obtain food ; he has no right to 
destroy a female deer because of past destruction of 
property ; he has no right to destroy a female deer be- 
cause he apprehends that she may destroy property in 
the future. He has, however, an inherent and inde- 
feasible right to destroy any deer at any time when 
that deer may be found in the actual destruction of 
his property, for the purpose of protecting that proper^ 
ty from injury. That is what, according to the agreed 
facts, was done in this case by this defendant. There- 
fore in killing the female deer he committed no crime. 

We have been pointed to no adjudication of this 
subject in Pennsylvania. We are not, however, with- 
out adjudications in other jurisdictions. The Declara- 
tion pf Rights in the state of Iowa is in almost the 
same word^ as our own. It was there held by the 
court of last resort in State vs. Bard, 162 N. W. 501, in 
construing a similar statute that one charged with 
violation of the statue may show in justification that 
the deer when killed was on the premises of the slayer 
destroying his property, and that the killing was 
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reasonably necessary to prevent substantial injury. To 
the same effect is Aldrich vs. Wright, 52 N. H. 39»; 
16 Amer. Reports 339 . See also King vs. Kline, 6 Pa. 
318. There are many other cases in which the 
principle here announced is discussed, but this opinion 
is already too long. It follows from what we have 
said that the defendant is not guilty. 

Therefore now, this 5th day of February, 1917, 
the judgment of the Magistrate is reversed and the 
defendant is found not guilty; the County of Franklin 
to pay the costs. 




E. Ne£Fy Esquire 

It is with extreme pleasure that we present on the 
title page of this issue the portrait of that sterling man 
of the Justice Court, 'Squire Neff, of Reynoldsville, Pa. 

Mr. Neff has not only served seven full commis- 
sions and a term of appointment in his capacity as 
Justice of the Peace, during which time he has fully 
demonstrated his absolute fairness and faithfulness 
to the trust in him imposed, but he also served as Or- 
derly Sergeant in Company B, 174th Pennsylvania 
Regiment during the Civil War and is one of the 
"Grand Old Men" of whom the republic and state 
may justly be proud. He is 74 years young and we 
hope that he may be with us for many years to come. 



The Game Freebooters 

If the voice of the farmers and rural home owners 
as well as that of the fruit growers of Pennsylvania 
were heard by the present legislature the game laws 
and the Kalbfus game bureau would be swept away 
as debris. 

The horticulturists of the state who met at Har- 
risburg recently and made a display which can not 
be excelled anywhere, generally denounced the game 
laws and especially those protecting female deer. 
They claimed that the deer destroy many fruit trees, 
devouring the buds and breaking down the young 
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trees. A repeal of all the fool laws on the subject 
would save many thousands of dollars annually. 

The Common Law in Pennsylvania, if it were en- 
forced as it has been in New Hampshire and Iowa, 
would justify every farmer and fruit grower in killing 
any wild animal caught in the act of destroying his 
property. No summary conviction law, in such case 
would hold, for a minute. The law of trespassing 
cattle of the kind tame by Nature is such that the 
owners of lands may take them and hold them for 
damages. But the wild game claimed as the special 
darlings of the sporting clubs of the cities and towns 
who become freebooters upon other men's lands dur- 
ing the ''open season," cannot be captured. The only 
remedy of the fruit grower and farmer is to shoot 
them and ship their carcasses to Kalbfus, Harrisburg. 

The game laws are not in the interest of ^e gen- 
eral public, but in the interest of town sporting clubs 
wholly. The members of these clubs do not own a 
foot of ground upon which sl deer, elk, rabbit or 
pheasant could exist. Yet, when the freebooter's sea- 
son opens they rush forth in bands with guns and 
dogs and scour the fields and forests like so many 
Huns and Vandals, breaking down fences, invading 
grain fields and sometimes shooting cows for rabbits 
and men for deer. 

These are the higher caste! For them the cos- 
sacks dubbed "game protectors" roam the State and 
proul around in trespassing toggery, to discover, if 
they may, some hapless yeoman or witless alien who 
has taken a pot shot or procured a little wild meat 
for his family, perhaps some invalid daughter. Ghouls 
they are, all ! The people of the rural districts hate 
and despise them. 

But we may as well bite our lips and feel certain 
that the legislature will have neither the indepen- 
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.dence nor the virility to restrain this reign of bureau- 
cratic tyranny. They will pass all the laws they are 
ordered to pass by their masters. But will the Gover- 
nor sign them? 



Costs in Summary Conyictlons 

Senate bill No. 15, introduced by Senator Kline 
of Allegheny is a proper one drawn to meet the de- 
clared defect in the Justices' Fee Bill, as pointed out 
in Roush vs. Northumberland County, 

An Act relating to costs in certain cases of sum- 
mary conviction before Aldermen, Magistrates and 
Justices of the Peace, providing for the assessment of 
such costs upon the prosecutor or defendant and their 
commitment in case of default and providing for the 
payment of such costs by counties in cerain cases. 

Section 1. Be it enacted by the Senate and the 
House of Representatives of the Commonwealth of 
Pennsylvania in General Assembly met and it is here- 
by enacted by the authority of the same: That in all 
cases of summary convictions, before Aldermen, 
Magistrates or Justices of the Peace, when any person 
is found guilty and in default of payment of a fine 
and costs, or, in default of payment of costs, is com- 
mitted to the county jail or to a city, borough, town 
or township lockup and the defendant serves out the 
term of such commitment or is otherwise discharged 
all costs in default of payment of which such person 
was committed shall be paid out of the county 
treasury. 

Section 2. Whenever in such cases the evidence 
is not sufficient to convict and the defendant is dis^ 
charged, the Alderman, Magistrate or Justice of the 
Peace shall assess all the costs against the eompIai]>- 
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ant or against the defendant or he may assess them in 
equal or unequal proportions against the prosecutor 
and defendant, as he deems just. In default of pay- 
ment the person so defaulting shall be committed to 
the county jail one day for each dollar of such costs 
or until such costs are paid or until such person is 
discharged according to law. When any person is 
so committed for non-support of costs, the costs shall 
be paid out of the county treasury. 



Preliminary Hearings in Criminal Cases 

Senate bill No. 7, introduced by Senator Kline of 
Allegheny, provides that in all cases of persons 
charged with indictable offenses, except those triable 
in the court of oyer and terminer and general jail de- 
livery, the Alderman, Justice of the Peace or Magis- 
trate before whom such case is instituted shall, before 
he binds any person so charged over to the Court of 
Quarter Sessions upon the oath of any complaint, en- 
ter into a full hearing and investigation of the facts 
charged and shall bind over the defendant when 
he is satisfied from the evidence that the prosecution 
is reasonably well founded. 

Section 2. In all such cases, when the evidence 
does not show that the prosecution is well founded, 
the Alderman, Justice of the Peace, or Magistrate 
shall discharge the defendant and determine by whom 
the costs shall be paid. In assessing the 
costs he may order that the prosecutor or defendant 
pay all or any part thereof or he may assess the 
whole or any part of the costs on the county. In de- 
fault of payment of any costs so imposed on the prose- 
cutor or defendant, the person so defaulting shall be 
committed to the county jail one day for each dollar. 
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of such costs, or until such costs are paid, or until such 
person is discharged according to law. 

Section 8. All acts and parts of acts, local 
special or general, inconsistent herewith are hereby 
repealed. 



Accusing Magistrates and Constables 

The Automobile Club of Delaware County intends 
to hire private thugs in the spring to stand at the 
highways and intimidate the lawfully chosen con- 
stables who may be on the job of arresting speed fiends 
who violate the laws of Pennsylvania. 

Said club announces this purpose in the Philadel- 
phia press . It has kept tab of the number of law- 
breakers arrested in Delaware County during the 
past year and reports the number at 3000. This club 
of wealthy sports avers: 

''Last season a coterie of grafting Magistrates 
and constables cleaned up more than $12,000 by 
preying 'upon motorists/ Why don't the 'motorists' 
obey the law like the hoi polloi have to? Then 
they would not be liable to arrest and fines. The 
very charge made by this club is a libel on the Magis- 
trates of Delaware County, under a decision of Judge 
Endlich of Berks County. To accuse a public officer 
of grafting is libelous per se. Judge Endlich held 
it was an accusation of official theft, because it im- 
plies unlawful profits for official services. 

There is a distinction in the use of the terms 
"graft" and "grafting." When it is applied to a 
contractor in public work it does not mean malversa- 
tion of unlawful participation in profit^ but it means 
that the "grafter" has taken advantage of the situa- 
tion to make inordinate profits under the forms of 
law, but immune from criminal prosecution. 
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A Clash of Jurisdictions., 

Because of the unfortunately bungled state of 
legislation as to the Magistracy and the Court yclept 
Municipal, for which there is no express warrant in 
the constitution, there has been a hectic flush on the 
brow of Justice in the City of Brotherly Love. The 
Judges of the Municipal Court often rasp the Magis^ 
trates, and not always with that dignity and verity 
which should posses:-^ a real court of law. 

The attention of the public is drawn to these 
wrangles by the daily press. The Board of Magis- 
trates of Philadelphia has taken action upon a recent 
attack upon the Nestor of the Philadelphia Magistrates 
Hon. William Eisenbrown, because, with charity, at 
the request of a needy person, he sent him to the 
house of correction. Presently this person rued bar- 
gain and hired some one to habeas corpus him out. 
Of course, Magistrate Eisenbrown could not help that 
and it was very unkind for the judge to reflect upon 
his action, when he discharged the committed one. 
The fact is Eisenbrown stands above reproach, and his 
fellow magistrates should lose no time to draft a bill 
and get the solid Philadelphia delegation behind it, 
to eliminate the matters in dispute. 

Whilst the Municipal Court, on general principles, 
has been sustained as a constitutional court, there can 
be no doubt that in certain particulars the powers it 
assumes constitute a usurpation of the constitutional 
functions of magistracy. 



Repeal of the Docket Law 

Senate bill No. 12, introduced by Senator Kline 
of Allegheny, repeals the assinine docket law of June 
1, 1915, Pp L, §69. There shoylcj be no opposition to 
this bill. 
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Witness Fees Before Justices 

Senator Phipps introduced in the Senate, bill No. 
98, which seeks to amend the Act of July 3, 1885, P. 
L. 256, repealed, so as to fix the compensation of wit- 
nesses before Justices of the Peace and Aldermen at 
one dollar per day and for traveling expenses, three 
cents per mile circular. 

If it were possible to galvanize a dead law into 
life by amending it this would at the same time, leave 
in effect every special and local law, as it contains no 
repealing section. The purpose of the Act of May 5, 
1911, P. L. 175, amending the Act of June 1, 1907 P. 
L. 364, was clearly to settle all disputes as to the in- 
tent of the former act by repealing all laws, general, 
special or local, in conflict with the Act of 1907. As 
the law now stands witnesses are entitled to $1.50 
per day before Justices of the Peace. 



Desertion Cases in Allegheny 

Senator Kline introduced Senate bill No. 14, to 
correct the injustice of an act approved May 5, 1911, 
(P. L. 198), and amended in 1915, depriving Magis- 
trates in Allegheny County of their jurisdiction in 
desertion cases. The effect of this bill is to authorize 
Justices to take informations and bind over to the 
County Court, but not to hold hearings. It does not 
go far enough. It should restore the right to hear 
and discharge or bind over. 



Barrister Baldi's Banshee! 

The expected has happened! Under the academic 
fules of the Supreme Court creating a bureau of 
state barrister berths, what could bQ expected but a 
system of faking? One newspaper announces this 
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stnnmary: "Supreme Justices to purge state bar of 40 
fake lawyers — ^Law Board Secretary finds rich scions 
on list — call Coaching School Bonehead Academy!" 

One of these rich scions named Baldi has confessed 
that he had a lawyer named Edwin K. Adams per- 
sonate him at two State bar examinations! If the 
Constitution and the laws were respected the whole 
system would be wiped out. Such frauds were im- 
possible before the matter of admission to state wide 
practice was taken over, by the rules of the Supreme 
Court. Then admission to the bar, primarily, was re- 
gulated by the law and the rules of the local courts. 
Applicants were known to the Court and the bar. 
Whether graduates of a "bonehead academy'*, or 
the plough field, they could not be admitted by proxy. 
We have jrreat respect for the Supreme Court Justices 
as individuals, judicially and otherwise. But this sys- 
tem of admission to the bar has worked out to its legi- 
timate conclusion, The weeding out of the indoctri- 
nated frauds that have been yclept lawyers by it, is 
impossible. The ax should be laid to the root and the 
whole system abolished. The great judges and law- 
yers of Pennsylvania attained their knowledge, epti- 
tude and station before this academic assininity was 
discovered. 

Costs on Appeal 

Senator Kline, at the instance of his constituents 
of Allegheny County has introduced Senate Bill No. 
13, which so amends the *'bail absolute" Act of May 
29, 1907, P. L. 306, as to eliminate the bail absolute 
monstrosity and restore the law, as it was before. 
The State Association of the Minor Judiciary, at its 
annual meeting prepfired a bill pertinent to this sub- 
ject, making the recognizance pf appeal a lien on 
the ^wggnizon^ reaj ejstate. 



148 JUSTICES' LAW REPORTER 

State Associaticm 

The State Association of the Minor Judiciary, 
at its semi-annual meeting at Harrisburg, January 
11th, elected the following officers: President, George 
A. Hoverter, Harrisburg; Vice President, Alex. 
Ricketts, Wilkes-Barre ; Secretary, H. H. Brownmiller, 
Orwigsburg; Treasurer, A. K. Spurrier, Lancaster. 
Executive Committee: George A. Hoverter, H. H. 
Brownmiller, A. K. Spurrier, Alex. Ricketts, T. J. 
Price, Scranton, C. D. SchoU, Allentawn. 

The next meeting will be held at Allentown, 
where they are noted for their hospitality to visitors. 
The association is watching all' of the proposed legis- 
lation concerning the minor judiciary. 



Pajnnent of Fines, on Discharge 

Senator Kline of Allegheny County has intro- 
duced a number of bills relative to Justices of the 
favorably considered. Senate bill No. 4, amends 
Peace, Aldermen and Magistrates which should be 
the Act of June 5, 1915, P. L. 845 so that one com- 
mitted to prison, who shall be discharged may pay the 
fine and costs not to "any" Justice, etc., but to "the 
Alderman," etc., who committed him. 



Failure to Note Change 

. Some of our subscribers are still sending com- 
munications to Norristown, Pa., thereby causing delay 
in receiving replies. We caution our readers to re- 
member that our address is Drawer C, Reynoldsville, 
Pennf. . 
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LEWIS V. HATHAWAY 

ORDER WHEN NOT CONTRACT— CANCELLATION OF 
ORDER^MISREPRESENTATIONS BY BOOK AGENT- 
AFFIDAVIT OF DEFENSE— APPEAL FROM 
JUDGMENT OF MAGISTRATE. 

1. On appeal from the judgement of a magristrate an affidavit 

of defense filed, is sufficien't which setc* up that an 
order for a set of books given to an agront, was cancelled 
before the order was received by the publishers or the 
book£« shipped, and that the order was obtained by fabe 
representations. 

2. Orders taken for books by an agent subject to approval 

by the principal do n'ot constitute a contract until ap- 
proved and accepted, and are subject to cancellation. 

Herbert Cecil Lewis, j Court of Common Pleas 
trading as Army and/ 
Navy Magazine, v. Rev. f ^* Montgomery Co. 

Harry St. Clair Hathaway,/ ^^ ^^g^ March Term, 
pastor of St. John's P. E. \ 
Church. 1 1916. 

By Miller, J., November 13, 1916. 

EXCERPTS FROM OPINION 

"The plaintiff, a publisher, was, in 1914, engaged 
in marketing one of his publications known as 'Mes- 
sages and Papers of the Presidents,' which consisted 
of eleven volumes, and his agent, one W. Adams, 
called upon the defendant, a clergyman, at the latter's 
residence in the borough of Norristown, on October 
22, 1914. 

"During the call, Mr. Adams obtained Mr. Hath- 
away's signature to two paper writings. The first is, 
on its face, variously termed an application, an order 
and a contract. In the same way, Mr. Hathaw^ay i» 
identified as the applicant. In substance, it orders 
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the plaintifF to deliver to any common carrier, 
addressed to the applicant, one set of works in ques- 
tion, for which the latter agrees to pay $59.50 and the 
cost of transportation. It then further contains cer- 
tain admissions by the applicant ♦ * ♦ ♦" 

The Court then analyzes the clauses of the 
alleged contract. The whole contract price was 
$59.50. Mr. Hathaway was to pay $9.50 on receipt 
of the books and $5 a month thereafter until the whole 
amount was paid. 

The affidavit of defense is also set forth in full 
and contends: 

1. That no contract was ever entered into by the 
parties because Mr. Hathaway cancelled the order 
on the same day by mail, which letter was delivered 
to the book company before the order was received 
and before the books were shipped. 

2. The order and its confirmation were procured 
from Mr. Hathaway by the agent of the book company 
by fraud, deceit and misrepresentation, the agent hav- 
ing alleged certain facts about the value of the books 
which were subsequently found to be untrue. 

3. The book concern having claimed but 
$40.08 before a Justice of the Peace, from whose 
judgment the appeal was taken, can recover no 
greater sum in the Common Pleas. 

Judge Miller then continues : 

"It will be observed that the plaintiff fails to set 
forth in his statement the authority of his agent or 
that the order in question was accepted by either 
himself or that agent; that the order is not accepted 
on its face or executed by the agent — ^his signature 
being placed only under the printed words, 'Received 
Payment,' which are stricken from the order and 
*$9.50 on receipt of books' substituted therefore; and 
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that the books in question were not in the possession 
of the agent, but were to be delivered to a common 
carrier in Washington, D. C. 

''Neither can it escape attention that, so far as the 
order and confirmation thereof are concerned, the 
plaintiff was bound to do nothing. Had he been dis- 
satisfied with the credit of the defendant, or were he 
unable, for any reason, to furnish the books in ques- 
tion, the defendant could not have compelled him 
to honor the order. The plaintiff, so far as the writ- 
ten proposal indicates, retained the right either to 
accept or to decline it. 

"This becomes all the more apparent when the 
order and its confirmation by the defendant are con- 
sidered in connection with the other facts which are 
peculiar to this case and which we shall now con- 
sider. 

"The original order or application clearly indi- 
cates by its printed provisions that it contemplated 
and was to be used only in connection with a trans- 
action in which the cost of the books was to be paid 
in full at the time it was signed. Its appearance 
refutes any implication that the agent for the plaintiff 
was authorized to extend terms of credit — as was 
actually done in this case. This special arrangement 
seems to have necessitated the use of the second 
paper * * * also consisting of a printed form, which was 
evidently intended for supplemental use only in cases 
where credit was extended, but here, again, there was 
a departure from the apparent requirement of the 
printed form, because instead of a payment on account 
being required 'herewith,' as called for by the form, 
the $9.50 was proniisi^d to be paid only on receipt 
of books. 



• "*^*«r 



162 JUSTICES' Law reporter 

Lewis V. Hathaway 

"All these facts clearly convince us that Mr. 
Adams was plaintiff's asrent not to sell, but only to 
solicit orders for the books in question, and that» upon 
such orders being obtained by him and forwarded to 
the plaintiff, the latter retained the right to accept 
or reject. In other words, the plaintiff was not 
bound at all by the undertaking until, by word or act, 
he approved the terms of the application that his 
agent had obtained. 

"It is also to be noted that neither of the papers in 
question was executed under seal, and that the de- 
fendant, as set forth in his affidavit, 'cancelled his 
order for said books ♦ ♦ ♦ ♦ before the order was 
received by the plaintiff and before the books were 
shipped to the defendant." 

"Authority in an agent merely to take orders 
does not empower him to make sales. ♦ * * * We 
shall do ho more than to direct attention to Judge 
Beaver's reasoning in a case in which ♦ * * * it was 
decided that a writing in the form of an order to ship 
trees; although stated to be a contract and not sub- 
ject to countermand, is not a contract, and may be 
countermanded, where there is nothing in the writing 
itself to show an agreement to deliver, and the order 
was not accepted by the person to whom it was 
directed, or by its agent ♦ * ♦ * 

"Construing the written order of October 22, 1914, 
and its confirmation, as we do, and compelled on 
this motion to accept as a verity the defendant's 
declaration that on the same day, by mail, he can- 
celled the order before it was received by the 
plaintiff, it follows that there was no contract between 
the parties, and the plaintiff is not therefore entitled 
to summary judgment. 
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'There is no occasion, because of this conclu- 
sion, for us, at this time, to consider the other defenses 
set up." 

The rule for jud^rment for want of a sufficient 
affidavit of defense is then formally discharged. 



MICHAEL DORMER v. NORTHUMBERLAND 

COUNTY 

CONSTABLES' FEES— VISITATION OF LICENSED PLACES 
Acts of May 13, 1887, P. L. 108 and May 14, 1913, P. L. 203. 

1. Under the Acts of Assembly each of the two constablea in 
a town&hip of the first class, is entitled to his compen- 
sation for monthly vi&itations to and reports upon places 
licensed therein to sell intoxicating Mquors. 

,,. , , T^ \ In the Court of Com- 

Michael Dormer J t>i i? xt .^i. u 

/ mon Pleas of Northumber- 

The County of Northum- ? No.*^36oX*Jtember Term, 

Derlana. i iai^ 

J 1916. 

Case Stated. 

Opinion by Fred B. Moser^ J., December 21, 1916. 

OPINION 

The Township of Coal in Northumberland County 
is a township of the first class and by virtue of the Act 
of June 9th, 1.911, P. L. 727, has two constables, to- 
wit, Michael Dormer, the Plaintiff in this action and 
George F. Zimmerman. 
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Michael Dormer t. Northumberland County 

Section 12 of the Act of May 13th, 1887, P. L, 
108, provides, that "It shall be the duty of each con- 
stable in the county to visit, at least once in each 
month, all places within their respective jurisdictions, 
where any of said liquors are sold or kept, to ascer- 
tain if any of the provisions of this or any Act of 
Assembly relating to the sale or furnishing of such 
liquors have been or are being violated — and to do 
whatever shall be in his power to bring the offender 
to justice and upon any neglect or refusal of any of 
said officers to perform the aforesaid duty that said 
Court shall impose the same penalties provided in 
Section II of this Act." 

The Act of May 14th, 1913, P. L. 203 provides for 
the payment of said services in the following words: 
"That from and after the passage of this Act, the fees 
of constables of townships, boroughs, and cities of the 
third class, for such monthly visits made by a con- 
stable, shall be twenty-five cents for each place visited 
in his jurisdiction, and six cents for each and every 
mile actually traveled in making such visit or visits; 
which number of monthly visits, and places visited, 
and miles actually travelled in making visits shall be 
verified by oath by the constable and filed with the 
commissioners of the respective counties. The fees 
and compensation provided for in section I of this 
Act shall be paid by the treasurer of the respective 
county, upon vouchers issued by the County Com- 
missioners." 

The plaintiff visited the places licensed to sell 
liquors in the said Township during the months of 
May and June 1916, and seeks to recover compensa- 
tion therefor under and by virtue of the said Acts of 
Assembly. The defendant has refused payment of 
the said claim for the reason that it paid George F. 
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Zimmerman, the other constable for visiting the said 
licensed places during the months claimed for in this 
action. The defendant's contention is that but one 
constable is entitled to compensation for visiting 
licensed places each month, and, we are advised, has 
been paying the said Coal Township officers for the 
performance of the said duty every other month, alter- 
nately. 

The section of the Act of Assembly of 1887 above 
quoted plainly says that each constable in the county 
shall visit all places within their respective jurisdic- 
tions, at least once each month, and prescribes a 
heavy penalty for neglect or refusal to do so. We 
think this is plain English and it is just as clear that 
each constable is entitled to compensation under the 
Act of 1913 above cited. 

And now, December 21, 1916, judgment is hereby 
directed to be entered against the defendant and in 
favor of the plaintiff for the sum of $36.48 with costs 
of suit. An exception is noted and bill sealed for 
the defendant. 

Reported by B. H. Hou-seworth, Sunbury, Pa. 



REVOCATION OF LIQUOR LICENSE 

SALES OF LIQUOR ON SUNDAY BY ANOTHER THAN 

LICENSEE 

1. When a licensee permits a boarder or another to sell liquor 
in his place, in violation of law, he is himself resporasable 
and his license will b& revoked. 

In the Court of Quarter Sessions of the Peace in and 
for the County of Northumberland. 
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Revocatioir of Uqaor License 

Rule to show cause why the Retail License of Alex- 
ander Poluski should not be revoked. 

George 6. Reimensnyder for Rule. 

John W. Gillespie & Son, Contra. 

Opinion by Hon. Herbert W. Cummings, P. J., Novem- 
ber 27, 1916. 

OPINION 

Alexander Poluski is the holder of a retail liquor 
license for a two and one half story frame hotel 
building, situate in the ^irst Ward of the Borough of 
Shamokin, on Commerce Street, the same being known 
as the St. Charles Hotel, said license being from the 
first day of February, 1916, to the first day of Febru- 
ary, 1917. 

On the 6th day of November, 1916, John J. 
Watson presented a petition to this Court praying 
for a rule to show cause why the said license should 
not be revoked for violations of the Act of Assembly. 
A rule was granted returnable November 20th, 1916, 
at which time testimony was taken on the part of the 
petitioner and respondent. From the testimony 
taken, we are convinced that Alexander Poluski, on 
July 1, 1916, the same being Sunday, sold intoxica- 
ing liquors to numerous persons in the bar room, that 
he also- sold on the same day to persons who were 
intoxicated, that there were in his bar room at least 
17 men, which fact convinces us that the sales were 
wilful and intentional. 

We are also convinced from the testimony that 
on Sunday, August 6th, 1916, John J. Watson and 
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ReYocatiotr of Li<ioor Lieenso 

John A. Heihbld were admitted to the hotel of Alex- 
ander Poluski by one of his boarders, that Watson 
and Heinold were then sold intoxicatinsr liquors for 
which they paid twenty cents, each one treatinflr* 

A licensee is responsible for the place conducted 
and kept by him, and if he leaves his place in posses- 
sion of a boarder, or any other person, and illeflral 
sales of liquor are made by them in his absence it is 
a sale by the licensee. There have been cases in this 
County, where the licensee voluntarily withdrew him- 
self from his place of business on Sunday, leavin^r the 
same in charge of a boarder or bar tender who sold 
liquor, the licensee taking the position that in the 
event he were absent he would not be held responsible. 
This is a false position. 

Being satisfied that Alexander Poluski knew that 
sales of liquor were being made on the days specified 
above, and that he simply absented hmself for the 
purpose of relieving himself technically from the re- 
sponsibility of the illegal selling of liquor, we can do 
nothing other than revoke the license. 

And now, to-wit, November 27th, 1916, the re- 
tail license of Alexander Poluski is hereby revoked, 
and Alexander Poluski is directed to pay the costs of 
this proceeding. 

Reported by B. H. ^oiu^worth, Sunbury, Pa. 



editorial Department 



Public Probity 

Sallust, in his synopsis of the Jugurthine War, 
says: 

"I have often heard that Quintus Maximus, 
Publius Scipio and many other illustrious men of our 
country, were accustomed to observe^ that they felt 
their minds irrisistibly excited to the pursuit of honor. 
Not, certainly, that the wax images, or the shape had 
any such influence; but, as they called to mind their 
forefathers' achievements, such a flame was kindled 
in the breasts of those eminent persons as could not 
be extinguished till their own merit had equalled the 
fame and glory of their ancestors. 

"But in the present state of manners, who is there, 
on the contrary, that does not rather emulate his 
forefathers in riches and extravagance, than in virtue 
and labor? Even homines novi, who formerly used to 
surpass the nobility in merit, pursue power and honor 
rather by intrigue and dishonor, than by honorable 
qualifications.'" 

Sallust wrote some time after the death of Caesar 
and Cicero, and it was imputed to him by some, that 
he married Terentia, the divorced wife of Cicero. 
Caesar had appointed him governor of Numidia, when 
he obtained the minute knowledge of the war and 
intrigues of Jugurtha, the fallen king of Numidia, 
who often boasted that all of the rulers of Rome were 
venal and purchasable. 

The Roman Scipio had taught Jugurtha the arts 
Qt war but not of treachery* By the latter, he came 
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naturally, and he concluded ''that anything could be 
purchased at Rome," which later on he proved, when 
he put the sons of his foster-father, Micipsa, out of 
the way. First the head of Hiempsal fell. Then his 
brother Adherbal, being defeated, fled to Rome and 
appealed to the ''Conscript Fathers" in that impas- 
sioned address which has outlived the ages as a 
satire upon the perfidy of the Roman rulers. Jugur- 
tha had bought the judges, and Sallust says: "Yet 
that party gained the superiority in the senate which 
preferred money and interest to justice," and the 
kingdom of Numidia was divided. The commissioners 
were won in the same way. Says Sallust : "By a few 
only integrity was more respected than lucre." 
Jugurtha now was .satisfied "that all things were 
purchasable at Rome." Adherbal was also put to 
death by Jugurtha whilst Rome parleyed for further 
bribes. 

The pervading passion among the noble Romans 
all were avarice and concupiscence. So when Rome 
sent an army under Calpumius and Scaurus, Jugurtha 
promptly bribed them. After numerous proofs in 
Rome itself, where he hired assassins, he left "the 
eternal city," and sighing, as he looked back upon it, 
exclaimed : "It is a venal city and will soon perish, if 
it cannot find a purchaser!" After Marius had cap- 
tured him and taken him to Rome, he was thrown into 
the TuUian dungeon, where in six days he died. As 
he was thrown ignominiously into this cooler for 
traitors he is said to have exclaimed: "Heavens, how 
cold is this bath of yours!" He had at last found one 
Roman whom he couldn't buy. Rome, once the mis- 
tress of the world, fell into semi-barbarism. 

There is a stem lesson to us, in this brief sketch. 
Public life today lacks probity. Once, a m^n who 
betrayed his constituency was visfted with prompt 
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contumely. He was considered a traitor to his trust. 
Nolw, if a man can ''get away with if the more he 
gets away with, the greater is his applause. But how 
long will it last? With us» as with Rome, after the 
civil wan, the shadows are casting their gruesome 
forms athwart the land. Will we be forewarned? 
Nay. The wish and voice of the common people are 
no longer sought, or heard. Only the larger monied 
and speculative interests have telephone communica- 
tions with the powers that be. How near to revolu- 
tion and anarchy we are, who knows? Those who 
have lived to the full allotted period shudder at the 
thought. But their warnings will never be heard. 

The idle and nasty guilds of affluence in the cities, 
as at the outbreak of the French revolution, dance, 
feast, cavort and what not, whilst the thousands of 
poor cry for bread. So it was in France on the eve 
of the Revolution. 

If we could urge men to public probity, economy 
and fealty, this would be the greatest achievement. 
But can anyone avert the doom, to which we are has- 
tening? 

''Whom the gods would destroy they first make 
mad.*' 



PoorOMRi|4yl 

At last we have heard a voice from the tombs! 
It is the hoarse echo of what once was Rudolph 
Blankenburg the "Old Dutch Cleanser of Philadel'- 
phia," who cleansed nothing. Ever since his admini- 
stration went' out in defeat, dismay, chagrin and dis- 
aster the just deserts of a weak, inconsequential, 
efTemii^ate career by "the old war horse of reform," 
there has been an ominous silence. Nearly every- 
body supposed "old Btenky" was really dead. But 
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no! He was only in a catacomb! He has been 
touched into life by the Lucifer spear of that arch- 
angel Jim McNichol, and this is what the Pecksniff 
Ledger says the old mummy uttered: 

*'What A pity that Mr. Brumbaugh should prove 
such a disappointment. I do not know when I have 
been so disappointed in a man. He had such a fine 
chance and had such an excellent record to back him 
up when he went into office. 

"If he had only been the Governor of Pennsyl- 
vania instead of the governor of a political faction! 
He could have gone into that office and accomplished 
great things for Pennsylvania. But he has allowed 
himself to be the tool of factionalism and I am afraid 
it is too late for him to be the great Governor that he 
could have been." 

What a pity that Mr. Blankenburg, who "had 
such a fine chance" when Mayor of Philadelphia, to 
clean up that rotten burg, was "such a disappoint- 
ment!" 

"He had such a fine chance and such an ex- 
cellent record back of him!" Don't we all remem- 
ber? There was no man in Pennsylvania who had 
"such a fine chance." If he had carried out his 
blatant speeches and cleaned up McNicholism in 
Philadelphia, he, instead of Brumbaugh, might have 
been Governor. The eyes of the whole state were 
upon "the Old Dutch Cleanser." Ye gods and little 
cherubs! What a "disappointment!" He put on his 
petticoats of varihues and went over to "Sunny" 
Macchiavellian Jim, who lives in the same square, and 
made a treaty! He left out all his friends and sup- 
porters. He "dickered" with Jim alone and in order 
not to appear as the "cleanser" of a faction at city 
hall, he agreed with diplomat Jim to leave all his 
co-religionist friends on the job and in consideration 
thereof, Boss Jim would apply the v^hip to his city 
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councils and bring forth "eighty cent gas !'' This was 
a very worthy purpose to be sure ! But *iiie Old Dutch 
Cleanser'' was too busy receiving the adulation of that 
faction to watch the details. 

When "Sunny Jim" produced the article of 
"eighty cent gas/' according to his agreement, the 
bill did not measure up to the high degree of cleanli- 
ness, that the "Cleanser" had set and he was forced 
to veto the measure. Meantime all his friends of the 
campaign said "What a pity that Mr. Blankenburg 
should prove such a disappointment!" If he had only 
been Mayor of Philadelphia and gone after the 
Mephistophelian Crew with a lignum vita instead of 
bestriding his old Dutch broom, with his vari-hued 
petticoats flapping in the dirty streets of Lethargy- 
ville! His friends everywhere murmured: "I do not 
know when I have been so disappointed in a man!*' 
Ye gods and little cherubs! The Old Dutch Cleanser 
retreated to the Pocono Mountains in dismay, broom, 
petticoats and all! ''Eighty cent gas" was dead! 
The Mayor had no friends anywhere. He was only 
the poor tool of the McNichol faction and it was "too 
late for him to be the great governor that he could 
have been," had he been a real "Dutch Cleanser" and 
used a real lignum vita club. He was wise to go into 
Nirvana. But far wiser would it have been for him 
to stay there. Now, he has been galvanized by the 
same old faction that dug the pit for him as Mayor, 
to come forth and throw his mite of Philadelphia 
mud at the Governor of the State! No matter what 
the Good Book says ! 



Double Barreled Anti-Dirt Law 

We second the motion of Dr. Howard S. Anders, 
"a noted physician of 1700 Walnut street. Philadel^ 
phia," a kind of -whom there are too few living tiow 
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— ^to have a ''double barreled law'' passed to clean up 
the dirty, dusty, disease-germed streets of the State 
and especially Philadelphia, where the cleanest street 
is notoriously dirtier than the dirtiest alley in any oth- 
er city of the State. It is hoped devoutly that Dr. 
Anders will put a provision in his bill that the notor- 
ious state bureau of pamphleteers, essayists, type-writ- 
ers, and literary bulls, shall have nothing to do with 
it, or it will never be enforced, except in the daily 
press. 



Impeachments in Pennsylvania 

If there were any good faith in the projected in- 
vestigation into the acts of state officials it could have 
but one of two objects, impeachment or prosecution. 
This agitation warrants a look at the record of im- 
peachments in Pennsylvania. The first was that of 
Judge Alexander Addison of Allegheny at the behest 
of the whiskey insurrectionists of an early date. 
Briefly this is the record: 

Alexander Addison was bom in Scotland in 
1759; educated in Edinburgh; licensed to preach by 
Presbjrtery of Redstone, (Brownsville) Pa.; admitted 
to bar of Washington County ; appointed Judge of the 
5th district, August 17, 1791; the State Senate re- 
moved him, on articles of impeachment, because as 
President Judge he endeavored to restrain a lay 
judge of French extraction, named Lucas, from charg- 
ing grand and petit juries and haranguing them on 
the law in opposition to the President Judge. But 
the real causes were political. He sustained the ex- 
cise law and was a friend of Washington, during the 
Whiskey Insurrection. This incipient cause of the 
first impeachment in Pennsylvania was a tax of from 
nine to twenty-five cents a gallon on spirits distilled 
from grain. The Act was passed by Congress in 



164 JUSTICES' LAW REPORTER 

1791 at the suggestion of James Madison and Alex- 
ander Hamilton, to raise revenue. The first protest 
meeting was held at Old Redstone Fort and the ''per- 
sonal liberty" torches lit up all Western Pennsylvania. 

An army of about 2,000 was recruited under 
Genl. Bradford, whose aids were Cols. Cook and Mar- 
shall, and they were called to assemble on Braddock's 
Field armed and provisioned. General Mifflin was 
governor and he declined to call out the militia, be- 
cause of the formidable nature of the rebellion. But 
General Washington was President. He raised an 
army of 6000 and came as far as Carlisle, where he 
met a commission on which Gallatin, Findley and 
others served. He then returned to Philadelphia, 
but the army marched on to Uniontown. The ring- 
leaders, among them Hugh Brackenridge, afterwards 
a Supreme Court Justice, were arrested. A few lives 
were lost and the war cost $800,000, but the whiskey 
tax was enforced. 

Among those that pacified the natives was 
Brackenridge who quaintly admitted that "it cost him 
four barrels of his best old rye to bring about peace." 
He was a Scotchman too. The insurrectos had erected 
at Parkinson's Ferry a liberty pole with the motto: 
"Liberty and no excise! No asylum for cowards and 
traitors!" 

Because Judge Addison had charged grand juries 
to indict those guilty of sedition he was impeached, 
removed and disqualified. He was a man of great 
learning and unbending public virtue. But that did 
not save him from partisan immolation. 

The next impeachment occurred in 1805, the re- 
spondents being no less than Chief Justice Edward 
Shippen and Justices Jasper Yeates and Thomas 
Smith of the State Supreme Court, on the charges of 
Thomas Passmore, that they had illegally committed 



JUSTICES' LAW REPORTER 165 

him for a constructive contempt, not committed in 
court, but for posting a hand bill criticizing the de- 
termination of a cause against him, and which posted 
one Andrew Bayard as a liar and a rascal. Whilst 
this may have been a libel on Bayard, it is hard to 
discern, at this late day, what it had to do with the 
dignity and contempt of the court. The vote stood 
13 for and 11 against impeachment. As the consti- 
tution requires a two thirds vote to impeach an offi- 
cer, the result was an acquittal by "a Scotch verdict." 
If articles of impeachment should be presented 
in Pennsylvania against the officials at whom the 
investigation resolutions of Senator Sproul are vindic- 
tively aimed, they too, as in the case of the patriot, 
Addison, would be given their chief momentum by 
the whiskey and beer trusts, for political purposes 
wholly foreign to either public virtue or the honor 
of the Commonwealth. 



The Cost of High Living 

The house-wives of Hazleton are real apostles of 
fore-thought. They have organized with a view to 
urge that every available foot of ground be planted 
to vegetables, and those having but a flower garden, 
will forego their love of the beautiful, and turn the 
plats into potato patches. Wise and frugal ladies! 
The days of war, panic, insurrection and famine, like 
the events in Lochiel's age, "cast their shadows before". 
Even as we write, there is an embargo on food in all our 
large cities. The commonest edibles have attained a 
forbidding price. And our crop is not yet planted! 
True, the winter grain is in the ground, but the harvest 
is five months distant! There has been no scarcity in 
the U. S. On the contrary, there has been the greatest 
bounty and plentitude. But the war of the Un-Christ- 
like nations in Europe has drawn it away. The total 
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•xports for 1916 were $3,386,578,572. Think of it! 
These figures stagger imagination ! They are the sum 
total our industries supplied in one year to the world 
madness. 

Suppose that the traitorous daily city press, the 
purveyors of the billionaire speculators in Wall Street, 
with their caudal appendage in Washington, the 
church warrior-preachers, the howling dervishes of "in- 
ternational law!'' and the miscellaneous scullions of 
"criminal wealth," get war for us. This means, forced 
military service for millions of men — withdrawal from 
the avenues of trade and the field of production to the 
arena of destruction, death and poverty. It means 
anarchy, fire, panic, and speedy famine. The good 
women of Hazleton have foresight. They are prepar- 
ing for the famine that is threatened. The "female 
preparedness" clubs and shriekers that are now or- 
ganizing hospital corps and conservatories of destruc- 
tion are not wise. They too may be gripped by hunger 
before we have been in the great Devils' Carnival 
six months! Oh for some reason, sanity and sober 
thought like that of the brave women of Hazleton. 
If we could appeal to the heart of every mother to 
spare the sons she has borne, we would feel that it 
was a patriotic service and a duty well performed, if 
it had its proper effect. 



Adieu, ''Vested Rights!'' 

When Chief Justice White, a Southern democrat, 
delivered the opinion of a majority of the Supreme 
Court on the Adamson railroad law, sustaining the 
supreme power of Congress over corporate creatures 
of the law, he set the ineffaceable monument of an 
epoch in the administration of law and popular rule 
in the United States. If we comprehend the scope 
and purport of his language it means the death of 
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•'vested rights," a doctrine as applied to corporate 
property and corporate management which was first 
given shape and character by Chief Justice Marshall's 
decision in the Dartmouth College case, when 
Webster wept for his alma mater — and Federal 
Judges were moved by legal lachrymosity rather than 
common sense, setting up the absurdity that ''the 
creature is greater than its creator." 

The decision virtually holds that the Act of 
Congress, declared valid, dealt with a public and not 
a private right; that interstate commerce was by the 
Constitution placed wholly within the power of 
Congress to regulate it in all its ramifications and 
details. 

In other words, Congress has the power to fix 
hours of labor, wages, conditions of service, and con- 
trol corporations and employes engaged therein, as 
it may find good and proper to conserve the public 
interests which are paramount to any private 
interests. The law makes no distinction between the 
employer and the employee, so engaged. 

Congress has equal power to control the corpora- 
tion and its employes and has the right, when the 
public interest demands, to compel arbitration, if they 
will not arbitrate voluntarily. This is the gist of it. 
Already a controversy has been raised as to the scope 
and effect of the decision. It all tends to the 
iaevitable ultimate ownership of all public utilities by 
the government itself. 



"Twain One." 



The Supreme Court of California in re Mrs. Ethel 
Mackenzie, has held that when a qualified elector, be- 
ing a female, marries an alien, she thereby loses her 
right to vote. She should naturalize her alien first if 
she wishes to hold on to what she has. 
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Pardonini^ Power 

Attorney General Brown has been recently called 
upon to define the duties of the Governor as to com- 
mutation of the death penalty, after the board of 
pardons has acted adversely. 

He informs Governor Brumbaugh that there is no 
act which provides that the governor, on his own 
initiative, or in response to an appeal to him, can ap- 
point a committee to inquire into the mental condition 
of a person under sentence of death. 

The opinion follows an attempt to have the 
governor appoint a commission to inquire into the 
sanity of Patrick Gallery, of Easton, who murdered 
his sister and shot several other relatives before being 
overpowered. Three experts and a family physician 
say that he is an alcoholic paranoiac, because of years 
of constant drinking. 

'*The executive power," says Mr. Brown, "can- 
not be extended beyond the right to disagree with 
the board of pardons after the latter has recom- 
mended a pardon." 

"The practice in this Commonwealth has been for 
the governor to refer to the pardon board, for investi- 
gation, any matters which ultimately come before the 
governor in the way of pardons, commutations and re- 
missions of fines and forfeitures," says Mr. Brown. 
"Remission of fines or forfeitures is a matter for the 
discretion of the governor, independent of any action 
of the pardon board. The governor has no power to 
pardon or commute a sentence of one under sentence 
of death withut a recommendation to that effect by 
the pardon board." 

Mr. Brown concludes that the governor has no 
more authority to recommend to the board that it 
pass upon the insanity of a prisoner than would a 
private citizen, but that it is discretionary with him 
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"to recall a death warrant, and thereafter refuse to 
issue the same until you have thoroughly satisfied 
yourself of the propriety of doing so." 



Have We a Federal Constitution? 

We do not believe in the "Peace at any price" pro- 
paganda, but at times we are inclined to believe that 
the other extremists of the war college cabbage-head 
variety are just as bad a menace to the country. 

For instance, the strictly virtuous and wise city 
council of Toledo, in that state where ghouls may 
hold forth unhampered in a carnival of loot over the 
dead victims of a wrecked train, has decided that 
its members know more than did the framers of our 
national constitution who wrote article I of Appendix 
B, into that time honored document, which provides 
for both religious and civil liberty, which include 
freedom of thought and speech. 

The personal liberties of any people are only 
commensurate with the liberties of the press, and 
whenever the liberty of the press is either abrogated 
or even moderately curtailed through espionage of 
any kind, our personal liberties begin to dwindle away. 
Every newspaper should fight any encroachment 
upon its prerogative by fanatics of any sect or creed. 



A Futile Dalliance 

The legislature has before it a bill to repeal 1005 
obsolete laws. Two years ago the Governor vetoed a 
similar omnibus measure because it was unclassified. 
The Legislative Reference Bureau has industriously 
classified the corpses now. But what good purpose is 
subserved? If they are dead, sure enough, they can't 
do any harm. The greatest harm is in the 1005 laws 
that are not dead, but ought to be. Notoriously 
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every session since 1885 has passed a lot of crazy quilt 
laws that should be repealed. It will be well, for the 
Attorney General's department to look into the repeal 
bill and see whether there are some which should 
not be repealed. When Alex. Simpson, Jr's. Mechan- 
ics' Lien code was passed in 1901, the assiduous clerks 
who worked on that job put repealers in for every law 
relating to Mechanics' Liens. Among these were some 
passed to quiet title in Philadelphia. This maladroit 
law as well as the tax law of the same session and the 
Replevin practice code, led lawyers and judges of 
Pennsylvania to view with just suspicion every "code" 
hatched out in Philadelphia. The last legislature 
appropriated money to pay for another incubation as 
to Decedents' Estates. This is also a piece of th« 
same Philadelphia spawnage. If Philadelphia is satis- 
fied with it, let the legislature put the local trade mark 
on it and confine it to the Orphans' Court of Philadel- 
phia. Anything is good enough for Lethargyville ! 



Spanking LaiW 



New Jersey is a Common Law State, and it seems 
that Justices of the Peace still recognize it. At the 
Common Law, according to Blackstone's version, a 
man might spank his recalcitrant wife. Recently, in 
a case in Elizabeth, N. J., a Hibernian Justice named 
Mahon, discharged a prisoner who was arrested for 
spanking his wife Elizabeth. The defense Edmund 
put up was that she disobeyed him and smoked four 
packs of cigarettes per day! 

Whether it was the disobedience or the offense 
of cigarette smoking that moved the judicial disgust, 
is not stated. As we have the Common Law in Penn- 
sylvania, Justices may take something out ot this 
preicedent. 
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However, as a matter of equal right to be filthy 
it is difficult to see why a female may not have the 
same privilege, in justice, to smoke cigarettes, or 
catnip stems, publicly or privately, as her male com- 
panion. 

The public health laws, supposed to be based 
upon scientific knowledge, interdict the sale or giving 
away the disease and crime breeding cigarette to 
minors. Yet, you can hardly go into a cafe, dining 
room, or public place, but that the pungent odors of 
the filthy thing sticking out of the mouUis of nondes- 
cripts, fill the air and turn your stomachs. Some 
years ago no gentlemen would smoke in the presence 
of a lady. 



No Booze Imbibers Need Apply 

Governor Brumbaugh has voiced a universal de- 
mand for protection against the forays of the speed 
criminals upon the peoples' highways. He has re- 
quested State law-makers to consider the public safety, 
as follows : 

''My attention has been called to the fact that the 
legislature would perform an important service if it 
would enact a law requiring every operator of an auto- 
mobile to demonstrate his ability to handle a car be- 
fore he is given a license. 

'1 wish you would consider this matter and arrange 
to have such legislation as seems to you will regulate the 
control of the automobiles in an effective way upon the 
highways of this commonwealth, to the end that the 
highest degree of safety may prevail and that life and 
property alike may be safeguarded. 

"I also favor such regulation as would make it im- 
possible for a man under the influence of liquor to re- 
ceive a license to operate a <?ar." 

I'hig is in accord with common sense and prudence. 
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The Jim Crow Resolution 

Governor Brumbaugh, in vetoing the Penrose Jim 
Crow resolution which substituted a subordinate for 
the State printer, told the blundering politicians: 

'This concurrent resolution, upon its face, attempts ! 

to legislate and to confer upon another individual the 
duties which have regularly and legally been con- 
ferred upon the superintendent of public printing and 
binding. The constitution provides that *no law shall 
be passed except by a bill' and also that 'every bill 
shall be read at length on three different days in each 
house.' It is therefore, apparent that this concurrent 
resolution is attempting to do something which must be 
done by a law passed in the regular constitutional way. 
I am advised that such a bill is now pending which will 
relieve the embarrassment, not only in the department 
of public printing and binding, but in every other de- 
partment of the state which may be temporarily with- 
out a chief." 

To meet the defect in the law, Senator Snyder has 
introduced a bill, which will probably be passed and 
approved. 



Blair County Esquires Organize 

Active members of the minor judiciary of Blair 
County have organized the Blair County Magistrates' 
Association with the end in view of co-operating for 
mutual and general good., The membership fee is 
$1, which includes one year's dues. The officers 
elected are: W. E. Crampsey, President; John C. 
Gorsuch, Vice-President; A. J. Filler, Secretary; and 
Wm. C. Shuff, Treasurer, all of Altoona. 

The secretary wishes to communicate with other 
Magistrates' associations with a view of co-operation. 
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MANDAMUS-JUSTICE OP THE PEACE— NOTICE OP TIME 

WHEN JUDGMENT WILL BE RENDERED. RECORD OF 

JUDGMENT— RULE TO SHOW CAUSE. TIME OP 

APPEAL. 

1. When it becomes the duty of a Justice of the Peace, under 

the ktw to furnish a transcript of appeal to a party and 
he refuses the proper remedy iD mandamus and not a 
rule to show cause. 

2. Wheir the Court! has control of the record, and diminution 

is alleged, the proper procedure, is by rule to show 
cause. 

3. If tho time for api>eal hao grone by and the Justice of the 

Peace, announced at' the hearing in the presence of both 
parties that he would render judgment at a certain time 
and he does render it, he is under no dutiv to notify the 
parties any further, though they are not present wheir 
such judgment is rendered. 

r<^»t».^»«r^.i^ ^^ ^^i I ^° *^® Court of Common 
Lommonwealtn ex rel. \ ^. ^ x-kt j. i ^ 

Mrs. Anna Eller ) l^^^\ *^* Westmorela.d 

(County. 
lofe.' '^^^' ^"*'"'* '^*""' 

Mandamus 

GresrsT & Potts, Attorneys for Plaintiff. 

Paul S. Barnhart» Attorney for Defendant, Justice of 
the Peace. 

Opinion by McConnell, Judflre, February S, 1917. 

OPINION 

When a question of the alleged non-performance 
of an official duty by an officer of the Court is 
involved the allesred delinquent may properly be 
deiilt iRTlth by th# CoDrt^ throufirh the instrumentality 
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of a rule to show cause, for he is presumed to be 
already in the court whereof he is an official; but, 
where the delinquency is alleged to be in the perform- 
ance of an official duty by some officer of another 
tribunal, or of a corporation whose existence is inde- 
pendent of the org:anization of the Court appealed to, 
the alleged delinquent cannot be reached by the Court 
through the instrumentality of a rule to show cause, 
for he is, in no wise, presumed to be already in court, 
so as to be amenable to the control of that form of 
auxiliary process. In such a case, legal authority by 
the Court to deal with his alleged delinquency must 
be obtained, by a resort to some form of regular, legal 
process, whereby the delinquent may first be brought 
into court, before any action is taken in the way of an 
adjudication. If the question presented pertained to 
a transcript from the record of a Justice, which, 
pursuant to legal authority, had become a record of 
this Court, then, by reason of the Court's control over 
its own records, it might, through the instrumentality 
of a rule to show cause, deal with any alleged diminu- 
tion of the record filed, and require it to be perfected 
by the Justice, for he is in court, by reason of his being 
required by law to furnish for the Court, a complete 
record of his proceedings, and, therefore, by mandate 
of the Court to which the duty is owing, he may be 
commanded to do so, by rule. But where — as in this 
case — ^when the authority of the Court is sought to be 
invoked, there already exists no such legal basis for 
the Court's taking cognizance of the alleged delin- 
quency, resort must necessarily be had to a form of 
regular process to first bring the alleged delinquent 
into court, to the e*id, that the question involved may 
be authoritively dealt with and adjudicated. The de- 
linquency alleged in this ease is the alleged declining 
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by the Justice, to furnish the relator with a transcript 
of appeal in a. certain action, wherein she was the 
defendant, and, wherein, after hearing, the Justice 
had rendered judgment against her. If, under the 
law, it was the duty of the Justice to furnish her with 
a transcript of appeal, his refusal to do so would be 
a form of official delinquency, that can be properly 
dealt with, through the writ of mandamus, and can- 
not be properly dealt with, under a rule to show cause. 
The relator has, therefore, sought the proper form 
of proceeding to bring the question involved before 
the Court. 

It goes without saying, that, after the alternative 
writ has been served and a return thereto made, there 
appears to be in dispute material questions of fact, 
such questions must be left to be disposed of by a jury, 
and cannot be disposed of by the Court without a 
jury. On the other hand, if it then, or by later plead- 
ing, appear that there is no dispute about the material 
facts, but the only question involved is with respect to 
the law arising out of those undisputed facts, the 
question is one for disposition by the Court alone. In 
our opinion, this case is one of the latter class. 

The suggestion of the writ embodies, as a part of 
it, a certified copy of the Justice's record. After re- 
citing therein the issuance and service of the summons 
in the then-pending case, the record of those proceed- 
ings, on the day fixed therein for hearing and after- 
wards, is as follows : 

''And now. May 25th, A. D. 1916, this case being 
called, the hour having arrived, Plaintiff, Dr. H. W. 
Day, appears, and is sworn. Claim for professional 
services rendered to defendant and family, balance 
due one hundred and thirty nine and 60-100, 
($189.50) Dollars. Demand $139.50. Defendant, 
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Mrs. Anna EUer appears, with Daniel Reamer, Attorney, 
and states that she does not owe plaintiff that amount, 
but does not produce receipts. After hearing testi- 
mony, decision is reserved by the Justice, until 
Wednesday, May 31, 1916, at 7 P. M. 

"And now. May 31, 1916, at 7 P. M., judgment is 
publicly rendered, in favor of the plaintiff, and against 
the defendant, for the sum of One Hundred Thirty 
it does not appear therefrom, that any appeal was 
suit." 

The facts recited in that record are all in harmony 
with the allegations of both the suggestion in this case 
and the return thereto. Insofar as the record goes, 
it does not appear therefrom, that any apepal was 
asked for and taken, within twenty days after judg- 
ment; and, insofar as the allegations of the suggestion 
and of the return go, it does not appear that relator 
asked for and sought to perfect any appeal within 
that time. On the contrary, it appears from the 
pleadinsps on both sides, that relator only sought to 
perfect an appeal on a date more than twenty days 
after judgment. 

The lack of official duty by the Justice, as that 
lack is asserted by the relator, is not that he did not 
allow her to perfect her appeal and receive a trans- 
cript within twenty days after he had rendered judg- 
ment, but that he had refused to do so, within twenty 
dayjB after she had inquired over the telephone, and 
been informed by him, what the judgment was, that 
had been rendered. To be more specific, the judg-^ 
ment was publicly rendered, on Wednesday, May 31st, 
1916, at 7 P. M., as it had been announced to both 
parties, on the day of hearing, that it would be, but 
the defendant was not present at the time the judg- 
ment was rendered^ btti lattfi *boat June 8d» 1916, 
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she called up the Justice ove^ the telephone, and vtm 
told by him that judg^nent had gone against her. 
Although the relator claims that she then told the 
Justice she would take an appeal, yet she took no 
steps toward doing so, until the 21st of June, 1916, 
when she went to the office of the justice with a 
surety, and sought to perfect an appeal, and to obtain 
a transcript of appeal, but that the Justice refused to 
allow her to do so, because the time for an appeal 
had then elapsed* Her contention is, that, between 
the said 21st of June, 1916, and the 3d day of June, 
1916, when she was told by the Justice that judg- 
ment had gone against her, twenty days had not 
elapsed, and that, therefore, she was in time on the 
21st day of June« 

The return to the alternative writ does not ques* 
tion the fact of a conversation having been had with 
the relator, on or about the 3d day of June, 1916, 
but respondent ascribes no legal significance, what- 
ever, thereto, but, on the contrary, asserts that, at the 
time when this conversation took place, the relator 
still had eighteen of the twenty days allowed by law 
in which to take an appeal after the rendition of judg- 
ment, on the 31st day of May, 1916, but that she had 
neglected to do so, and had the:4iby neglected to 
exercise her legal right when it was in existence, and 
that the law does not give the right of appeal within 
twenty days after such a conversation, but within 
twenty days after judgment only. The relator alleges 
that the Justice, in the conversation, did not tell her 
the day upon which he had rendered judgment, but 
she does not deny, what the Justice asserts, and what 
his docket shows, that, om the day of the hearing, 
when both parties were present, he had reserved his 
decision until the 31st day of May, 1916, at 7 o'clock 
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P. M.» and» at which time, judgment was actually 
rendered. Relator's traverse expressly admits 
respondent's averment in that respect. 

The question then comes to this: When a Justice, 
at a hearing when both parties are present, and after 
their proofs have ail been heard, and, with the 
knowledge and in the hearing of both parties, he 
expressly reserves his decision in the case, until a 
definite date thereafter, which date is within ten days 
after the hearing, and, the Justice, at the date speci- 
fied, publicly announces his decision, although the 
defendant, against whom judgment was rendered, 
was not then present, is it the official duty of the 
Justice, to again, specially notify the defendant, that 
judgment has actually been entered, at the time the 
defendant had, on the day of hearing, been apprised 
it would be, and if so,do the twenty days allowed for 
taking an appeal only run from the date when such 
subsequent notice has been given, or do they run, 
nevertheless, from the date of rendering the judg- 
ment? If the defendant in that case had not been 
present, and taken part in the hearing, and had, for 
that reason, not then been apprised of the time 
when judgment would be subsequently rendered, or, 
if the Justice had actually rendered judgment at a 
date different from the one previously announced by 
him to the parties that it would be, a different ques- 
tion would then be presented for solution from the 
question that actually is presented. It is quite plain 
that, if the Justice, after hearing all the evidence in 
the case, desires further time for consideration, he 
should either, with the knowledge of the parties, 
adjourn the case to a day certain, at which time judg- 
ment pursuant to the previous announcement, may be 
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rendered, or he must give the parties notice, when he 
enters judgment, th&t it has been so done. 

"A Justice of the Peace should never postpone 
his decision without fixing a day for making it, and 
entering a judgment. Every continuation of a case, 
for whatever purpose, should be to a day certain." 

(2 McKinney's Justice, 497.) 

If that is not done, the Justice must give notice 
to the parties, and, if he does not do so, the judgment 
will be invalid — or, at least, the time for appeal will 
not run from the day of its entry. The decisions are 
practically unanimous on this point: 

Brown v. Hambright, 3 Luz. L. R, 35 ; 

Edwards v. Carr, 3 Kulp, 192 ; 

Bower v. Stum, 1 Lane. L. Rev., 19; 

Van Horn v. Independent Order, 1 Kulp, 375 ; 

McGeever v. Smith, 2 Kulp, 67 ; 

Loftus V. Hockenbury, 1 Lack. Jur., 37; 

Leslie v. Innes, 3 Dist., 689 ; 

Houser v. Hogan, 1 Just. R., 43; 

Fissler v. Sharp, 7 Dist., 652 ; 

Houck V. StouflFer, 13 Lane. L. Rev., 84 ; 

Taylor v. Smith, 2 Clark, 318. 

But the necessity for giving notice of the entry of 
judgment does not exist, when, with the knowledge of 
the parties, the rendering of judgment after the 
hearing is adjourned to a day jand hour certain and 
judgment is, at this designated time actually rendered 
publicly. In such a state of facts, the parties have 
had all the notice they are entitled to, without the 
necessity of the giving of any notice, after judgment. 

"A Justice may render judgment on a day to 
which the case has been adjourned with the 
knowledge of the defendants." 

(Cornish v. Young, 1 Ash., 153.) 
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"When a Justice announceSt in the presence of 
the parties, the time judgment "will be given, and he 
does render it, at the time appointed, his official duty 
is done. He is under no obligation to send personal 
notice to counsel." 

(Klotz V. Smith, 13 Just. Rep., 102.) 

The suggestion shows the transcript, and recites 
its contents, wherein it appears: 

"After hearing the testimony, the said Justice of 
the Peace reserved his decision, until Wednesday May 
81st, 1916, at 7 o'clock P. M.," and also it recites that, 
on May 31, 1916, at 7 P. M., judgment was publicly 
rendered in favor of the plaintiff. The return of the 
suggestion contains the following: 

"Second. That after hearing the testimony, the 
said defendant," (i. e. the Justice), ''announced in 
the hearing of the parties in interest, that he would 
reserve his decision until Wednesday, May 31st, 1916, 
at 7 P. M. 

"And at the hour fixed, to-wit: 7 P. M. Wednesday, 
May 31st, 1916, judgment was publicly rendered, in 
favor of the plaintiff. Dr. H. W. Day, and against the 
defendant, in the action, Mrs. Anna EUer, for the sum 
of $139.50, and costs of suit." 

In answer to that averment, the defendant says, 
in her traverse, filed on the 29th of November, 1916 : 
"The statements contained in the second paragraph, 
your relator believes to be true." With that accepted 
as the truth, no material fact is in dispute, and the 
case is one for the Court. The averments about the 
merits of the case which are set out in the suggestion 
and traverse, are, of course, not material to this pro- 
ceeding against the Justice of the Peace. The Justice 
was guilty of no official dereliction^ when he refused 
the appeal more than twenty days after judgment, 
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under the facts of this case. In fact, it was his duty 
to do so. We ought not, in this proceeding, to com- 
mand the Justice to do what the law does not itself 
warrant him to do. Mandamus is a proper mode of 
compelling a Justice to perform ministerial and official 
duty, which he refuses to perform, without a sufficient 
legal excuse for so refusing. 

But it was not his duty, under the facts of this 
case, to give any other notice to relator about entering 
the judgment, than he did give, on the day of the 
hearing. 

The relator can demur to the return, but has ii ' 
done so. 

By traversing it, it is conceded that the return, on 
the facts therein stated, is a sufficient answer to the 
alternative writ. The relator has also the right to 
traverse the facts set up in the return, and has filed 
a paper, so endorsed. It, however, is not a traverse 
on any material fact and, on the material facts, it is 
a confession of the truth of the letum. We have, 
therefore, arrived at a stage in the pleadings, at which 
nothing more is needed for the disposal of the issue 
than a decision on a question of law. The relator 
v/as not entitled to receive any other, or further notice 
from the Justice, than the Justice had already given 
her, on the day of hearing, with respect to the time 
of entering judgment in the then-pending case, and, 
therefore, the twenty days for appeal ran from the 
day that judgment was actually entered — that being 
the day designated, with relator's knowledge, for that 
purpose, on the day of hearing, after all the testimony 
had been heard. 

On the 21st of June, 1916, when relator called 
on the Justice v/ith her surety accompanying her, 
^pd d?inande(J an appeal, the Justice has the right, and 
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it was his duty, to refuse an appeal, the time pre- 
scribed by law for the taking of an appeal having then 
fully expired. 

It follows, therefore, that the peremptory writ 
of mandamus should be refused. It is accordingly so 
decreed, and the relator is directed to pay the costs ot 
the proceeding. 



ROBBINS & SON v. LYNN 

- « . 

CERTIORARI— DEFECTIVE SUMMONS— INADEQUATE RE- 
TURNS— REQUISITES OF PROOF OF CLAIM 

1. A summons should notify the defendant explicitly when and 

where to appear to answer. It should desi^ate the 
township, borough or ward for which th& Justice of the 
Peace acts and the pLace where his office is located 
therein. 

2. The constable's return should show that service was made 

upon the defendan't in the county where the Justice of 
the Peace has his office. 

3. The record of the Justice must show that proof of elaim 

wao made before him, and that evidence was heard. The 
preaentation of a sworn statement of claim is not in 
itself sufficient. (Landie Machine Co. v.' Zellner, 13 J. 
L. R. 31 3» followed). 

4. The record should ehow that a hearing wa$ held at the hour 

appointed and when and for whom and against whom 
the jufdgn^ent was rendered. 

/ In the Court of Common 
Bobbins & Son A Pleaa of Northumber- 
V. . <land County. 

John and Margaret Lynn /No 268» December Term^ 

\1916. 



CERTIORARI 



For Plaintiff — Kfo appearance* 
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For Defendant — Arthur h. Swartz, Esq., of Miltont Pa. 

Opinion by Hon. H. W. Cummings, P. J. filed' March 
8th, 1917. 

OPINION 

Numerous exceptions have been filed in this case, 
but it is unnecessary for us to consider them all. 

The first exception (;omplains that' the record 
does not disclose a legal plaintiff, the plaintiff being 
Bobbins ft Son, the individual names of tHe firm not 
being given, and if a corporation, the same is not 
set out* This is erroir and is so held in the case 
of McConnel v. Apollo Savings Bank, 146 Pa. St. 79. 

The second exception complains that the writ of 
summons does not designate the ward in which the 
Justice's office is located. In Murdy v. Murdy, 95 
Pa. 4^6> Justice Mercur sajrs: 

'/AH compulsory appearances before a Justice of 
the Peace must be by writ containing information 
sufficiently clear and explicit to give notice when and 
where the defendant is commitnded (<o appear. In 
this case, the summons states the day, hour and name 
of the Justice, but wholly omits to state where his 
office is, or that he has any. It says the writ was 
issued by a Justice of the Peace of the County of 
Lackawanna; but in what towiiship, borough or ward 
he resides, or his office can be found, it gives not infor- 

mationt'' 

This summons was held insufficient, and it is al- 
most exactly like the case before us. The only 
difference appears to be in the body of the writ as 
the writ before us says : 'To be and appear before 
B. Frank Fisher, Esq., a Justice of the Peace in and 
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for said County at his office at Watsontown." - And 
as said in the case of Lumber and Feed Company v, 
Curiey, 15 County Court Reports, 430 : 

"If this may properly be considered a part of the 
command of summons, it leaves the defendant to 
search in the different wards of the borough for the 
place of his office. According to the rule in Richie 
V. Feril, I Pa. Dist. Rep. 374, this is not sufficient. It 
is there held in the opinion of P. J. Wickham; that in 
cities and boroughs divided into wards it is necessary 
to designate the ward." 

Following the authorities on this subject, the 
summons in this case is insufficient. 

In addition to the abov6, an examination of the 
record discloses that the same does not show, neither 
does the Constable's return, that the writ of summons 
was served in Northumberland County, the residence 
of the Justice of the Peace. The record in this ease 
does not show that a hearing was had, and particu- 
larly none at the hour named in the summons. This 
is necessary. While the record shows that on Novem- 
ber 15th 1916, the plaintiff appeared and presented 
claim, it does not show the hour, or that the claim 
wad presented at the hearing fixed by the summons. 
The record shows that the plaintiff was sworn to the 
account, but whether the ptaintiff was sworn to the 
account at the hearing or previously does not appear. 

In Landis Machine Company v. Zellner, 13 
Justices' Law Reporter 313, it is held: 

"It is essential that the record should disclose that 
evidence was heard to establish the plaintiff's claim. 
Neither presentation of the demand of the agent 
authorized to make claim, nor a sworn statement of 
the claim admitted in evidence is sufficient to warrant 
the entry of judgment by a Justice of -the Peace. 
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Where the record shows that no proofs were heard, 
a statement therein that judgment was entered after 
hearing all proofs will not give the judgment 
validity." 

The record in this case does not show that a hear- 
ing was held at the hour appointed, nor at what hour 
judgment was* rendered. This is error: and under 
the authority of Lackawanna Animal Products Com- 
pany v. Westgate, 6 Phila., 309, the judgment of the 
Justice must be reversed. 

The record in this case shows: "Plaintiff sworn 
to account," but does not state who was sworn, the 
plaintiff being Robbins & Son. The action being a 
joint action, the record speaks of the plaintiffs as in 
severalty. 

The record shows, "Judgment publicly for the 
plaintiff for amount of claim, to-wit: $18.82." But 
does not show against whom the judgment was 
entered. The statement of the record of "defendant 
for costs,'- does not bind either John or Margaret 
Lynn for the judgment entered, $18.82. 

It is unnecessary to quote any further authorities 
in support of the exceptions filed in this case, or to 
further discuss the exceptions. The record is fatally 
defective. 

The exceptions filed are sustained, and judgment 
directed to be entered by the Prothonotary in favor of 
the exceptant, Margaret Lynn, and against Robbins & 
Son, for costs. 

Reported by B. H. Houseworth, E«q., Sunbury, Pa. 
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CERi'IORARI— DEFECTIVE RECORD— LEGAL PLAIl<mPPS 
JOINT ACTION— ENTRY OF JUDGMENT 

1. Defendant in a suit before a Justice of the Peace b^^ ioiBt 

plaintiffs as owners* and managers, is entitkd to knoW 
who are owners and who are managers. An owner a^d 
manager cannot sue in' a joint action. 

2. A judgment against defendant by default cannot be ftus- 

talrred where the record doe& not disclose that the plain- 
tiffs or either, appeafed inr person or by representi^tive, 

3. Th6 record must show the time when judgment wisis ren- 

dered, in pursuance of a hearin^g: at the time ap)>binted in 
the summons, and for and against whom. **Dei*t for 
costs,'' in such case, lacking the essentials, means nothing. 

W. A. Leiser, Sarah and r In the Court of Common 
Ann Leiser, Owners and V Pleas of Northumberland 
Managers 1 County. 

V. ) No. 264, December Term, 

Mrs. John Lynn ( 1916. 

CERTIORARI 

Artiiur L. Swartz, Esq., of Milton, for Defendant. 

No appearance for Plaintiff. 

Opiriion by Hon. H. W. Cummings, P. J., 

Filed March 8th, 1917. 

OPINION 

Eighteen exceptions were filed by counsel for the 
defeiidant. The record in thist case does not show 
any legal plaintiff. The defendant is entitled to know 
who the owners are, and who are the managers, which 
the record does not disclose. It has been held that 
the owner and manager cannot sue in a joint action. 
See Feldgus v. Poli, 13 Justices' Law Reporter 186. 
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The record in this case does not show that either 
W. A. Leiser or Sarah Leiser appeared in person or 
by representative, yet the Justice rendered judgment in 
favor of the plaintiffs generally by default when they 
did not appear. 

The record does not show that Ann Leiser, one of 
the plaintiffs, appeared and presented her claim as 
s, severalty, but the action is a joint one, by joint plain- 
tiffs. This is unquestionably error. There is nothing 
on the record showing that the claim is within the 
statute of limitations, which is necessary in order to 
give the Justice jurisdiction. 

The record is also fatally defective in that it does 
not show any day or hour when Ann Leiser, one of 
the plaintiffs appeared in her own behalf, nor that 
there was a hearing ; there being nothing on the record 
to show, as stated before, that a hearing was held, 
or that a hearing was held at the hour appointed in 
the summons, or the hour at which judgment was ren- 
dered. 

In Lackawanna, Animal Products Co., v. 
We?|tgate, 6 Phila. 309, it is held : 

"If the record does not show that the hearing 
was held at the hour appointed, nor what hour judg- 
ment was rendered, the judgment of the Justice will 
be reversed." 

The record is further defective in that it does 
not show that any proofs or allegations were heard, 
and does not show that any witnesses were sworn in 
support of the claim. In Landis Machine Company 
v. Zellner, 13 Justices' Law Reporter, 313, the Court 
said: 

"Judgment cannot be entered without hearing 
proof in support of the plaintiff's claim, though the 
defendant refuses to defend." 
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Also in the same case the Court says: 

"It is essential that the record should disclose 
that evidence was heard to establish the plaintiff's 
claim. Neither presentation of the demand by an 
agent authorized to make claim, nor a sworn statement 
of the claim admitted in evidence is sufficient to war- 
rant the entry of judgment by a Justice of the Peace. 
Where the record shows that no proofs were heard, a 
statement therein that judgment was entered, after 
hearing all proofs, will not give the judgment 
validity." 

The record is defective in this: that it does not 
disclose that judgment was entered against this de- 
fendant, Mrs. John Lynn, or anyone else. The record 
shows, "deft for costs." This means nothing, as the 
record must show the person against whom judgment 
is entered. 

For the reasons already stated the exceptions 
filed in this case was sustained and the prothonotary is 
hereby directed to enter judgment in favor of the 
defendant, Mrs. John Lynn, and against the plaintiffs 
for costs. 

Reported by B. H. Houseworth, Esq., Sunbury, Pa. 



editorial Department 



Two Unf oitunato VetoM 

'Ignorance of the law excuseth not/' Ignorance 
of the facts often does. The Governor is not a law- 
yer; but his Attorney General is presumed to be. 

Meritorious measures, remedial of the existing 
law, which have been passed by both branches of 
the legislature, should not be vetoed on private 
grounds. Such bills were those introduced in the 
Senate by Senator Kline of Allegheny relating to 
Justices' dockets and to preliminary hearings in cer- 
tain eases in Allegheny County. The only remedy 
now is to introduce new bills or to bear the ill we have 
until private advisors have passed in their checks, for 
the cold baths to which they are entitled. It boots 
nothing to mince terms. 

The bill to repeal the incomplete, ignorance- 
of-the-law Act of 1916, in relation to Justices' dockets 
which they paid for and which are their private pro- 
perty, was universally demanded. The excuse which 
the Governor is made to give by his attorney general, 
is this unsubstantiated statement: ''Many concrete 
cases have arisen under the operation of this law 
that prove its merits. All judicial records should be 
public records. All others are so. These should 



remain so." 



In the face of this official statement, the facts 
are that the Act of 1915 has been universally ignored, 
as absurd and incapable of enforcement. It is a safe 
assumption that if the Attorney General would at- 
tempt to enforce this unconstitutional and absurd law. 
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his case would be thrown out of Court by any Judge 
in Pennsylvania, who knows the law and practice 
•before Justices and Aldermen. Justices' dockets are 
no more court records than are Justices judges or 
their offices courts. 

It is unnecessary to cite authorities. The latest 
case was that of Freiler v. Schuylkill Co. 46 Superior 
Court, 58, 10 Just. L. R. 223. 

Whilst the dockets are the private property of 
those who pay for them the law has provided that 
what is contained therein respecting actions and pro- 
ceedings is public. The law as it existed before this 
archaic intrusion of a Philadelphia neophyte in Jus- 
tices' practice, provided how to obtain the docket 
record for legal purposes; whether for lien, revival 
or execution. The lame, ill-considered Act of 1915, 
only provides for dumping all filled dockets upon the 
prothonotary of a county, without providing what he 
shall do with them. They are then galvanized into 
"public records!" The jurisdiction of the Justice then 
ends as to his own dockets. The prothonotary has 
no jurisdiction. If all the old Justices' dockets of 
a County like Lancaster or Allegheny were dumped 
upon the prothontary, he would have to hire a build- 
ing as large as an ordinary tobacco ^'are house to 
store them, and as far as this lame Philadelphia law 
aimed at lazy Philadelphia Magistrates is concerned, 
he would have to pay the rent out of his own pocket! 

The other veto was of a bill to correct the 
assininity and outrage of the Act of 1915, as to Alle- 
gheny County. This piece of usurpative legisla- 
tion was fully reviewed in Vol. 14, Justices' Law 
Reporter P. 129. It was there pointed out that the 
Act of March 19, 1915, P. L. 6, violated clause 2 of 
section 7 and clause 17 of the same section. Art. Ill, 
of the Constitution. 
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The Klin€ bill was not Intended to cure the 
affected livers of the County Court of AUegrheny 
County but to eliminate from the system that feature 
which compelled deserted wives or complainants 
residing in outlying districts to tramp to Pittsburgh to 
make complaint. That was all. It left the livers and 
the whole internal economy of the great dispensers of 
family justice in Pittsburgh to their whole neurotic 
jurisdiction such as it is! The Aldermen of Pittsburgh 
did not care much about it. But the evil which 
Kline's bill sought to remedy was to accomodate the 
outlying districts. The causes for both these vetoes 
are trumped up, inadequate and wholly unsustained. 
The governor will do well, if he saves his axe for the 
dubious measures that will soon come like a crevas3e. 



'*Heirs" and ''iMue" 

Judge Brown, now Chief Justice, in Kemp v. 
Reinhard, 228 Pa. 143, speaking of "the Rule in 
^5helley's Case" said ''it is not a means of ascertaining 
the intention of the testator, nor is it one of the con- 
struction of a wlil. It is one of law, unbending in 
its application, when the intention of the testator is 
ascertained that the heirs of his devisee of a freehold 
estate are to take from the devisee qua heirs. When 
such intention is ascertained the heirs take by descent 
from the devisee, and there is, therefore, vested in him 
an estate of inheritance." 

In ascertaining this intention as a legal test, he> 
says ''the thing to be sought for is not the persons who 
are directed to take the remainder, but the character 
in which the donor intended they should take." 

Then, the concrete case in which it was sought to 
invoke the hoary technical rule of exposition, was 
analyzed to show that the one who drew the will of 
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Amelia Sunday, knew how to eliminate said hoary 
rule. 

Mark the form and structure. After having 
created an estate for life plainly in J. and P. it pro- 
ceeds : "After the decease of the said Jacob E. Kemp, 
1 give and devise the above described seven tracts or 
pieces of land, devised to him herein for life, to his 
issue in fee. Should he however die without leaving 
issue living, I give and devise the same unto my son 
Pierce G. S. Kemp, his heirs and assigns in fee.'' 
Thus the rule in Shelley's case, as expended into an 
iron-K^lad Jove in law, which it never was, had not a 
look in. 

Nearly every enlightened State has passed a law 
prohibiting its use a» a rule ef eenstruction, whether 
upon a will or a deed. Its history in Pennsylvania's 
jurisprudence has been one of disappointments, sorrow, 
tears and bloody perspiration. A code on wills that 
does not manufully abrogate and exterminate it, is not 
worth while. The "guesses" of the Courts upon its 
technical application have been wonderful! A 
popular phrase "fifty-fifty" would pioperly stigma- 
tize it. 

Any one who wishes to have a clear statement 
of bow this feudal rule was established in Wolfe v. 
SheUey, 1 Coke 93» and carried into Pennsylvania 
with Penn's charter and the English Common Law, the 
only "Common Law," we have that is not statutory, 
should read Chapter XLV, P. 748, Vol. 3, of Johnson's 
Pennsylvania Practice. 

Our laws of inheritance are distinctly not feudal, 
but Roman. Long ago, Justice Yeates of our own 
Supreme Court, said, in Findlay v. Riddle, 3 Binney 
139: "the reason for the maxim hath long ceased, 
because tenures are now abolished and contingent 
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remainders may be preserved from bekig defeated 
before they come m esM^** 

So the reason having long sinee ceased the rule 
shotild have ceased with it. Notwithstanding^ we have 
here in the new presumptuous Code of Wilis, section 
13 as follows: *' Whenever by any devise an estate 
in fee tail would be created according to the common 
law of this State such devise shall be taken and con- 
strued to pass an estate in fee simple and as such shall 
be inheritable and freely inalienable/* 

The rule in Shelley's case originally applied to a 
teodal estate in which the tenant suffered a common 
recovery, has been expanded so that it covers personal 
property as well. The last legislature appropriated 
$10,000 to a commission of three to codify the laws 
of decedents' estates. In the light of their feeble pro- 
ducts charity commands silence as to the names of 
these distinguished codifiers. Some of it could not be 
improved upon. But it will be found on close inspec- 
tion and analysis that many important matters have 
been left out. It is purely academic and non-practi- 
cal. Like all the other ''codes" produced in the same 
quarter, it should not be forced upon the State as law, 
without a full opportunity for all to know what is in it 
and what is left out. If wisdom ruled the legislature 
instead of extravagance, vengeance and spoliation, the 
whole of the sarority would be referred to the Legis- 
lative Reference Bureau to be revised, amended and 
reported upon to the next legislature. 



Farmers Are Waking Up 

The State Threshers and Farmers, numbering 
"6009 memberd, demand of their legislature fair treat- 
ment upon the People's Highway and an inspection 
law that is fair and Teasonable, local in its execution, 
§Q ttifstrnMn tiM Ma«Mt iMivMi iAwlf engiiiei mtf h4 
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inspected, without the addition of state graft. 

This is no less than the industry merits. Let 
the Legislature heed the voice of these men, or at 
the next election, as one of them put it, "We'll flail 
hell out of them." 

We opine, from the nature of the beast, the city 
statesmen are so familiar with "hell" that they have 
no fear on that score. 



Trespassing Deer May Be Killed in the Act 

In the case of Commonwealth v. Carbaugh, Judge 
Gillan of Franklin County recently decided that 
under the constitution and the law of the land, not- 
withstanding the State Game Commission's Summary 
Convictions, the owner of property may kill a State 
owned deer in the act of destroying his property, in 
or out of season. 

Judge Gillan said : 

"The state of Pennsylvania, the owner of the wild 
deer which destroy farmers' crops, cannot under our 
law be made to pay the damage. The only remedy 
the farmer has is the extermination of the deer. We 
hold that when a wild deer is caught in the destruc- 
tion of property, the owner of that has an inherent 
and indefeasible right to destroy the deer. Let this 
not be misunderstood. The citizen has no right to 
destroy a female deer in order to obtain, food ; he has 
no right to destroy a female deer in order to gratify 
his love of sport ; he has no right to destroy a female 
deer because of past' destruction of property; he has 
no right to destroy a female deer because he appre- 
hends that she may destroy property in the future. He 
has, however, an inherent and indefeasible right to 
destroy any deer at any time when that deer may be 
found in the actual destruction of his property, fox' 
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the purpose of protecting that property from injury. 
This is what, according to the agreed facts was done 
in this case by the defendant. Therefore, in killing 
the female deer he committed no crime/' 



White-Slavers 

Diggs and Caminetti, who were convicted after a 
hard fought legal battle of the charge of white slav- 
ing, have asked president Wilson for a pardon. It is 
to be hoped that the president will exercise no execu- 
tive clemency there, in spite of the fact that Digg's 
parents are people of wealth and social standing 
whilst the sire of Caminetti is prominent in politics 
and influential in Washington. 

It will be remembered that these culprits kid- 
napped two girls, fourteen and fifteen years old, re- 
spectively, from their homes in Sacreme^to, California, 
and took them in their joy-wagon to Reno, Nevada, 
where they rented a bungalo and in the midst of their 
'*high jinx" were apprehended by the federal au- 
thorities. They were released on thirty thousand dol- 
lars bail and while out on main-prize, Diggs was again 
arrested upon the charge of contributing to the de- 
linquency of a minor, a fourteen year old Los Angeles 
girl. Evidently he thought that his friends would give 
him an immunity bath to safe-guard him from the 
rigor of the law. 

They should be kept in the federal bastile until 
their chickeniferous fancies fade away. 

Both are "decent married men." 



More Political ''Judges'' 

Senator Nason of Erie County, has introduced an 
unconstitutional bill to adopt Municipal Courts in 
chies of the third class, to usurp the functions of the 
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Aldermen. This is in imitation of Philadelphia and 
Allegheny, where there seemed to be some need, to 
relieve the real courts, presided over by '^Judges 
learned in the law/' But, if such a bill could become 
a law, the political judges would be about fourth 
class lawyers, unlearned in the law, and Justice might 
put on a black cap and ''go hang!'' 



Goose Law! 

On the same page, eo die, the da.ily paper of Dec. 
6th gave us two diverse adjudications on the law of 
geese ! One was by Alderman William McCartney of 
Wilkes-Barre, who held that the honking of 200 
geese in the sedate, quiet and docile region of ''The 
Heights", where only Sunday denizens dwell, is a 
nuisance and enjoined the Bonny owner to muzzle 
them or sell them ! 

The other adjudication was by Judge C. A. Gro- 
man of Lehigh. A connoisseur of geese who had 
culled three from the mitted boudoir of boxer Max, 
being guilty of kleptoanserium, was sentenced to 
seventeen months in jail, it is reported, for each pur- 
loined anseri. Our friend the jurist of the classic Le« 
cha, doubtless had in mind the precedent that the jab^ 
bering of geese once saved Rome I But the Wilkes- 
Barre jurist was not moved so much by classical pre- 
cedent as the serenity of The Heights ! 



Fees of Witnettes and Jurors 

Senator Phipps of Venango County has introduced 
a bill to fix the fees of witnesses before Justices of the 
Peace and Aldermen at $1 per day alid 8 cents per 
mile, circular, and the fees of jurors before such 
magistrates as have juries under the various local 
Uwi, at 9^ per day and 8 oenti per miU. 
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UNION TRUST CO. v. POWELL, AUDITOR GEN'L 

ESCHEATS— CONSTITUTIONAL LAW— SUFFICIENCY OB 

TITLE — ^POWER OF STATE 
INQUISITION. 

Act of Juire 7, 1915, P. L. 878. 

1. The Act of June 7, 1915, P. L. 878, relating to escheats is not 
unconstitutional, either for insufficiency of title, or because 
of inqudsdtorial provisions, in relation to the property in 
charge of trust companies or banks, the latter queL*tion be- 
mg one which can only be raised by the owner or depositor, 
when it is proposed to deprive him of his property. 

r No. 676 Equity Docket; 
Union Trust Company \ ^^ gg^ Commonwealth 

Po-well, Auditor General. ) ^^^^^*' l^^^- C. P. 

\ Dauphin County. 

Demurrer 

By the Court, March 31, 1917, Kunkel, P. J. 

Plaintiff has made its report to the Auditor 
General as required by Sections 1, 2, 8, and 
4 of the Act of Assembly of June 7, 1915, P. 
L. 878, but it now asks us by this bill to declare the Act 
unconstitutional and void, and to enjoin the Auditor 
General from opening the report and disclosing or in 
anywise making public the contents thereof, and from 
instituting any proceedings for the escheat of the prop- 
erty mentioned therein. The Act is entitled, '^An Act 
providing for the escheat^' of certain specified property. 
Its general purpose is to escheat such property, while, 
as auxiliary to that purpose, Sections 1, 2, 8, 4 and 6 
provide the means for ascertaining and makipg known 
by whom the name is Mi^ 



198 JUSTICES' LAW REPORTER 

Union Trust Company v. Powell, Auditor General 

If it once be conceded, as it must be, that the Com- 
monwealth possesses the power to escheat — whether to 
escheat be taken in the present statute to mean to take 
property the owner of which has abandoned it or has 
died without heirs need not now be determined — it fol- 
lows as a necessary incident to the exercise of the pow- 
er that the Commonwealth may make inquiry with the 
view of discovering where escheatable property is locat- 
ed or in whose possession it may be found. According- 
ly the statute requires a report to the Auditor General 
in January of each year from every person and corpora- 
tion organized or doing business under the laws of the 
Commonwealth, except mutual saving fund societies 
not having capital stock represented by shares, of de- 
posits of money received and held, which have not been 
increased or decreased, and on which interest has not 
been credited in the depositor's pass-book, at his re- 
quest, within fourteen or more consecutive years. Sec- 
tion 1 ; a report from every person and corporation act- 
ing in a fiduciary capacity, and from every person and 
corporation, partnership, limited partnership or partner- 
ship association, of the property of any other person held 
for storage or safe-keeping, to which actual access has 
not been had by the person for whom the same is held 
within seven or more successive years. Section 2; a re- 
port from every bank, trust company, insurance com- 
pany, limited partnership and partnership association, 
organized or doing business under the laws of this Com- 
monwealth, except building and loan associations, of all 
dividends or profits declared to any stockholder or 
member, and of all debts and interest on debts due to 
any creditor, and not paid for three or more successive 
years, and of all property held by it for the benefit of 
another person, which shall have been demandable by 
such other person for seven or more successive years 
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and shall have not been received by such other person, 
Section 3. It also directs that the reports shall be in the 
form prescribed by the Auditor General and verified by 
affidavit, and shall show the names and addresses of the 
depositors of money and of the owners of property re- 
ceived for storage or safe-keeping, of the stockhold- 
ers, members and creditors, and of the persons en- 
titled to demand the property held for the benefit of 
another, and the nature and amount of the money, 
property, dividends, profits, debts and interest due 
thereon, Section 4. It further provides that 
the Auditor General shall prepare and 
keep an alphabetical index of all the per-' 
sons named in the reports, with a reference to the re- 
ports from which items are derived, and that both in- 
dex and reports shall be open to public inspection. 
Section 5. He is also required to notify by mail every 
party whose name appears on the reports and to publish 
in a newspaper in the city or county where the deposi- 
tary is located the names, addresses and amounts of 
money or propert3% belonging to the person for whom 
the same is held, Section 6. The other sections of the 
Act, with several exceptions which it is not necessary 
now to consider, provide the proceedings for the actual 
escheat of the property reported and relate to matters 
incidental thereto. 

It will be observed that the property required is 
such as is so circumstanced as to give rise to the pre- 
sumption that it is without an owner and therefore 
liable to escheat. The limitations of time fixed by the 
statute have due regard to the respective nature and 
character of the property and to the ordinary experi- 
ence touching the exercise of ownership over it. That 
the Commonwealth may adopt the method set forth in 
the statute and advise itself of its rights respecting the 



»'." 
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property specified seems beyond question. It has fre- 
quently exercised the same power against a taxable, 
whether corporate or individual, in order to discover 
property subject to taxation. We can conceive of no 
sound reason why it may not in the way provided by 
the statute discover for itself the whereabouts of es^ 
cheatable property, rather than wait for the inf orma- 
t4on from a volunteer informant. We do not think the 
provisions of the statute requiring a report of property 
presumptively escheatable are open to the objection 
that they violate Section 8, Article 1, of the Constitution 
which secures against unreasonable search and seizure. 
Most of the constitutional objections urged against 
the statute apply to those parts of it which relate to the 
actual escheat of the property reported. Many of them 
the plaintiff has no interest in and has no standing to 
raise. Cooley on Const. lim., 7th Ed., p. 282; Lam* 
pasas vs. Bell, 180 U. S., 276; Plymouth Coal Co. vs. 
Penna., 232 U. S., 644. But, be that as it may, they may 
very properly be raised when the Commonwealth pro- 
ceeds under the Act to exercise its power to escheat. 
These objections are that the statute impairs the obli- 
gation of the contract beween the plaintiff and the de- 
positors or the owners of the property which it holds 
in possession in violation of Article 1, Section 17, of the 
State Constitution, and of Article 1, Section 10, of the 
Federal Constitution ; that it deprives the owner or de- 
positor of his property without due process of law or 
without just compensation being first made or secured, 
in violation of Article 1, Sections 1 and 10, of the State 
Constitution, and the Fourteenth Amendment, of the 
Federal Constitution. These objectionsare premature. 
As we have said, they may be raised when the Common- 
wealth in any particular case attempts to exercise its 

^ower to Mch«at and to recoyfr tb« fnfwtf, In tfi« 
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proceedings provided by the statute for that purpose 
the plaintiff will be a party as well as the depositor, 
owner^ stockholder or creditor, Section 7. 

The objections assailing the sufficiency of the title 
and the consequent validity of the sections of the statute 
directing the report for the discovery of the property li- 
able to escheat we cannot sustain. These sections are 
manifestly germane to the general subject of the legis- 
lation ; and there is no constitutional requirement that 
notice of them be given in the title. The title, as we have 
said, is, "An Act providing for the escheat'* of certain 
specified property, and the sections referred to are in 
aid of the general purpose of the statute. They do not 
introduce any additional subject, so as to render It un- 
constitutional as a violation of Article III, Section 3, of 
the State Constitution. Reber's Petition, 235 Pa., 622 ; 
Booth and Flinn v.Miller,233 Pa., 297 ;Comth. v. Pow- 
ell et al., 249 Pa., 144. Nor does the absence of notice 
of the penal clauses (Section 10 and 12) for failure to 
make the report required or for refusal to submit pa* 
pers, books and records to the Auditor General or his 
representative, and to attend and testify as to the es- 
cheat of property (Sections 13 and 14), violate any 
constitutional provision. The penalties are provided for 
the enforcement of the provisions requiring the report 
and are intended to attain an object which relates to 
the general subject of the Act. Similar provisions may 
be found in the taxing statutes of the State, of which no 
notice is given in the titles, but the validity of those sta* 
tutes has never been questioned on that account. Sec- 
tion 12, Act of June 7, 1879, P. L. 112; Sections 25, 26 
and 29, Act ot June 1, 1889, P. L. 420. The invalidity 
of the sections on other grounds is not now before us. 
Objections to them may be made when we have a case 
in which there is an attempt to enforce them. Some 
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of them are so distinct and separate that if unconstitu- 
tional they might be cut off or set aside without in any 
way affecting the body of the statute or its object. Page 
V. Williamsport Suspender Co. 191 Pa., 511. 

The plaintiff, however, has placed a construction on 
the title which we cannot adopt, and upon its construc- 
tion rests its whole argument in support of the conten- 
tion that the title is defective. It argues that there is no 
notice given in the title of the contents of Section 1, 
which requires the report of the deposits specified 
therein. The language of the title is, "An Act provid- 
ing for the escheat of deposits of money or property of 
another received for storage or safe-keeping." The 
plaintiff contends that this means deposits of money for 
storage or safe-keeping, while the defendant contends 
it refers to bank deposits or deposits of money in the 
ordinary and common meaning of the term. We cannot 
accept the construction urged upon us by the plaintiff. 
The phrase "received for storage or safe-keeping" refers 
not to deposits of money, but to the immediate anteced- 
ent, "the property of another." This is in accordance 
with the strict rule, unless there be something in the 
context to indicate otherwise. Endlich Inter. Stat., Sec. 
414. The term "deposit of money" has a well under- 
stood meaning and is used usually in connection with 
banking or savings institutions or institutions of like 
character. If deposits of property generally were in- 
tended to be the subject of the escheat, there would 
have been no need to use the word "money" in connec- 
tion theriewith, for the meaning contended for by the 
plaintiff would have been expressed without the use of 
that word. The title then would have read, "deposits 
of property of another received for storage or safe- 
keeping," which would have included money; or the 
meaning could have been expressed by introducing the 
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preposition "of" before the words "property of anoth- 
er." The title then would have read, "deposits of 
money or of property of another." The plain meaning 
of the language is, we think, that two subjects of es- 
cheat are intended, money deposited and property re- 
ceived, and that the phrase following, "received for 
storage or safe-keeping," qualifies only the property re- 
ceived. 

Nor do we agree with the further contention of the 
plaintiff that these two subjects are to be connected with 
the other subjects of escheat mentioned in the title, 
namely, "dividends, profits, debts and interest on debts 
of corporations." To so construe them would violate 
grammatical and good sense. If the contention of the 
plaintiff were adopted the title would read, "deposits 
of money or property of another received for storage or 
safe-keeping of corporations," etc., or the "deposits of 
money of corporations," or "deposits of property of cor- 
porations," or "property of another of corporation's re- 
ceived for storage or safe-keeping," which would ren- 
der the title senseless. It is quite clear that such is not 
the true construction. The words "dividends, profits, 
debts and interest on debts" mean the dividend, pro- 
fits, debts and interest on debts of corporations and 
companies organized under the laws of this Common- 
wealth. They are entirely distinct from the words "de- 
posits of money and property of another received for 
storage or safe-keeping." We do not think that the 
title when properly construed is misleading or defec- 
tive, but that under the plain and natural construction 
thereof sufficient notice is given of the escheat of and 
the requirements of the report of the bank deposits or 
deposits of money specified in Section 1, and that, too, 
without any limitation respecting the holders thereof 
from whom the report is required. 
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Uirioii Tmst Company ▼. Powell, Auditor General 

The plaintiff avers in its bill that it receives de- 
posits of money from its customers. It is, therefore, 
within the terms of the statute, which imposes upon it 
the duty of reporting those deposits specifically men- 
tioned. It also avers that it acts in a fiduciary capacity 
and receives and holds property in that capacity for 
the benefit of others. Notice of the escheat of property 
so held is given in the title, and there is no restriction 
either in the title or in the Act itself to trust property 
only which is held for storage or safe-keeping. 

As to the prayer to enjoin the Auditor General 
from proceeding to escheat the property mentioned in 
plaintiff's report, we think it is sufficient to say that a 
court of equity has no jurisdiction to enjoin proceed- 
ings of the Commonwealth to have an escheat to the 
State declared, where, if the escheat should be found 
by the inquest, every question could be decided upon 
a traverse. Olmsted's Appeal, 86 Pa., 284. No more 
will it under like conditions enjoin the preliminary 
steps taken for the purpose of discovering the where- 
abouts of property so circumstanced as reasonably to 
raise the presumption that it is liable to escheat. Upon 
consideration of the whole case we are of the opinion 
that there is nothing in the bill to warrant the inter- 
position of a court of equity. 

Wherefore the demurrerto the bill is sustained and 
judgment is directed to be entered thereon against the 
plaintiff and in favor of the defendant. The prelimin- 
ary injunction is dissolved and the bill is dismissed. 
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COMMONWEALTH v. HARRY KEISTER 

MiOTOR VEHICLES— UGHTS 
Act of July 7, 1913, P. L. 672. 

1. The clause of Sec. 13 of the Act of July 7, 1913, P. L. 672, 
which requires* a motor vehicle to have froirt and rea» 
lights burning' does not require them to be lit when standi 
ing on the side of the highway, but when moving on the 
highway. 

Quarter Sessions of Dau- 
Commonwealth 

V. / phin County, No. 189> 



Harry Keister 



September Sessions, 1916. 



Appeal from Summary Conviction 

John Fox Weiss, for Appellant. 

M. E. Stroup, District Attorney, for Appellee. 

Opinion by Kunkle, P. J., March 1, 1917. 

j The defendant was found guilty by the Justice of 
the Peace of violating that part of Section 13 of the 
Act of July 7, 1913, P. L. 672, which provides that 
*'Motor vehicles shall from one hour after sunset until 
one hour before sunrise show at least two white lights, 
visible not less than two hundred feet in the direction 
]■ in which the motor vehicle is proceeding." He has tak- 
- en this appeal ; and on the hearing as there was no dis- 
pute as to the facts, the question presented is whether 
the defendant violated the section referred to by per- 
mitting his automobile to stand for several hours on the 
side of the highway in front of the hotel, between the 
hours designated in the statute, without showing front 
or rear lights. 
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Commonwealth v. Harry Keister 

It is quite clear that the section contemplates a 
movins: motor vehicle. This is indicated by the lan- 
guage which is used, requiring it to "show two white 
lights, visible not less than two hundred feet in the 
direction in which the motor vehicle is proceeding." 
The legislative thought evidently was that of a motor 
vehicle being operated on or proceeding on the public 
highway. If it was of wider range apt words could 
have been readily used to express it. The manifest 
purpose of the requirement was to secure the safety of 
public travel in view of the speed at which motor ve- 
hicles can be operated and the distance they can cover 
in a short time. By observing the statutory mandate 
the operator of a motor vehicle proceeding on the pub- 
lic highway would give timely notice of his presence to 
other vehicles in front of him and' would be able to 
warn them of his approach, thus avoiding a collision. 
If the motor vehicle is not proceeding the danger to be 
anticipated from it would be no greater than that to 
be anticipated from any less modem conveyance. We 
are of the opinion that the provision of the statute 
does not cover the case of a motor vehicle standing on 
the side of the public highway and not in present use 
nor proceeding in the same direction thereon. 

Wherefore, we find the defendant not guilty, and 
he is accordingly discharged. 

Reported by Mark T. Milnor, Esq., Harrisburg, Pa. 
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HEISER ▼. SCHRAMM. 

MECHANICS' UENS— NECESSITY OF GIVING NOTICE OF 

FILING CLAIM— JUDGMENT N. O. V. 
Sec. 21, Act of.June 4, 1901. 

1. When a mechanic's claim isr filed, notace of the filine must 
be eiveir within one month under Section 21 of we Aci 
of June 4, 1901, and an affiidavit of sucn service filed of 
record; and if this i^ omitted, binding: instructions for th«; 
defendant on the trial of the sci. fa. are proper. 

/Court of Common Pleas 
Heiser \ 

V. < of Lycoming County, No. 



Schramm 




Sept. Term 1915. 
Mechanic's Lien 



g. E. Gilmore, Esq., for Plaintiff. 



Frank P. Cummings, Esq., for Defendant. 

Opinion by S. F. Channell, (S. P.) 

Filed Oct. 20, 1916. 

The opinion of the Court in part is as follows : 

This is an action of scire facias upon a mechanic'p 
lien. The principal question to be considered, and the 
only one which we believe it is necessary to consider, 
is the method of taking advantage of failure on the part 
of the plaintiff to comply with section 21 of the Act 
of June 4, 1901, which provides as follows: ''Within 
one month after the filing of the claim the claimant 
shall serve a notice upon the owner of the fact of the 
filing of the claim, giving the court, term and number 
and the date of filing thereof, and shall file of record in 



208 JUSTICES LAW REPROTER 

Heiser v. Srhnunm 

such proceedings an affidavit, setting forth the fact and 
manner of such service. A failure to serve such a no- 
tice and to file an affidavit thereof within the time 
specified shall be sufficient ground for striking off the 
claim." 

After the service of the scire facias in this case 
the defendant filed an affidavit of defense, to which 
the plaintiff filed a replication, and the case was there- 
after tried without further pleadings. It appeared at 
the trial that no affidavit had been filed in said case 
setting forth the fact and manner of service, as requir- 
ed in the section referred to. There was a feeble effort 
made to show that such a notice had in fact been served 
but this was expressly contradicted by the defendant. 
This default was not complained of in any of the plead- 
ings, but the defendant sought to take advantage of it 
at the trial and asked for binding instructions, which 
the court then refused, and allowed the case to go to 
the jury, who found for the plaintiff. 

And now, October 20, 1916, the defendant's mo- 
tion is sustained, and judgment is directed to be entered 
for the defendant, notwithstanding the verdict. 

Reported by Will C. Corrin, Esq., Williamsport, Pa. 



editorial Departmeitt 



tt 



Our Go verm iiant 

The enlar^red federal police power which 
the administration is now asking our national congress 
to hand over to the Army reminds us vividly of the 
ragfest upon the adoption of certain provisions of the 
federal constitution which occurred between Mr. 
James Madison et al. and the indomitable Patrick 
Henry whom we now hope to be happily ensconced in 
the real hero's Heaven, where no cravenly poltroon 
may find his way. 

According to "Wirt's Life of Patrick Henry," Mr. 
Madison had said : 

"There are a number of opinions as to the nature 
of the government; but the principal question is, 
whether it be a federal or consolidated government. In 
order to judge properly of the question before us, we 
must consider it minutely in its principal parts. I 
conceive, myself, that it is of a mixed nature: — ^it is, 
in a manner, unprecedented; we cannot find one 
express example in the experience of the worldr— it 
stands by itself. In some respects, it is a government 
of a federal nature; in others, it is of a consolidated 
nature." 

"He then proceeds to point out and discriminate 
its federal from its national features. Mr. Corbin, on 
the same side, expressed himself satisfied with Mr. 
Madison's definition of the instrument; but begged 
leave to call it by another name, viz., 'a representative 
federal government, as contradistinguished from a 
confederacy.' " 
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'Mr. Henry, in replying to these gentlemen, says : 
This government is so new, it wants a name ! I wish 
its other novelties were as harmless as this. We are 
fold, however, that, collectively taken, it is without an 
example ! — ^that it is national in this part, and federal 
in that part, etc. We may be amused, if we please, 
by a treatise of political anatomy. In the brain it is 
national: the stamina are federal — some limbs are 
federal, others national. The senators are voted for 
by the state legislatures — so far it is federal. Indivi- 
duals choose the members of the first branch — ^here it 
is national. 

**It is federal in conferring general powers; but 
national in retaining them. It is not to be supported 
by the states — ^the pockets of individuals are to be 
searched for its maintenance. What signifies it to 
me, that you have the most curious anatomical descrip-^ 
tion of it in its creation ? To all the common purposes 
of legislation, it is a great consolidation of government. 
You are not to have the right to legislate in any but 
trivial cases; you are not to touch private contracts: 
you are not to have the right of having armies in your 
own defence: you cannot be trusted with dealing out 
justice between man and man. 

*' *What shall the states have to do? Take care 
of the poor — ^repair and make highways — erect 
bridges — and so on, and so on! Abolish the state 
legislatures at once. What purposes should they be 
continued for? Our legislature will indeed be a ludi- 
crous spectacle — one hundred and eighty men, march- 
ing in solemn farcical procession, exhibiting a mournful 
proof of the lost liberty of their country, without the 
power of restoring it. But, sir, we have the consola- 
tion, that it is a mixed government! that is, it may 
work sorely in your neck; but you will have some 
comfort by saying, that it was a federal government in 
its origin.' 



f 99 
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Special CommUtion on Morals Unconstitutional 

Judge Macf arlane, an acute analyst of jurisprudence, 
in the Court of Common Pleas of Allegheny county, in 
Moll V. Morrow, city controller of Pittsburgh et al. (63 
Pitts. Leg. Journal, 177) disposes of the Bureau of Pub- 
lic Morals, etc., in cities of the second class, by holding 
that the Act of June 27, 1913, P. L. 638, is clearly a vio- 
lation of Sec. 20, Article 3 of the constitution which 
ordains that "the General Assembly shall not delegate 
to any special commission * ♦ ♦ any power to * * * 
perform any municipal function whatsoever." 
The act thus solar-plexused is clearly an 
usurpation of one of the chief functions 
of a city, through its police officers. The craze 
for new bureaus with a salaried roster of spies and in- 
formers has been thus checked up by a judge whose 
ability and integrity none can assail. The state of 
Pennsylvania is afflicted with other similar bureaus of 
espionage, eaves-droppers and busybodies, whose mor- 
als, if the truth were known, would not be like the hy- 
pothetical type of "Caesar's wife." 



Hon. Geo. D. Herbert 

Hon. George D. Herbert, Alderman of the 11th. 
ward of Harrisburg, Pa., with offices at 424 Pepper St., 
is a typical administrator of Justice as tempered with 
Mercy. He has had a remarkable career in public af- 
fairs and merits the best a Republic can afford, where 
virtue and honor are the qualifications. Bom on a farm 
near Delmont in Westmoreland county, Nov. 28, 1850, 
educated in the common schools, at the age of eighteen 
he established the Times at Sharon, Pa. and speedily 
commended himself to the great Democratic leaders 
of those times when men of brains instead of money 
were sought. His career until a few years ago, when 
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he was elected Alderman, was literary and political. In 
1876-6, he was elected readin^r clerk of the House of 
Representatives havinsr won the favor of leaders like 
Senators Buckalew and Wallace, by his sterling char- 
acter. In 1880, the glorious Hancock campaign, he was 
secretary of the Democratic State Central Committee* 
He was for two years political editor of the Philadel- 
phia Times, and was one of the publishers of the Phil- 
adelphia Evening Herald for two years. He. served as 
editor of the Harrisburg Patriot and the Star-Inde- 
pendent, at different times. He founded the Evening 
Post at Denver, Colo., which is now the leading journal 
of that golden metropolis of the west. He, like 
thousands of others, got caught in the Plutonic crevasse 
of 1894-6, which closed down thousands of banks and 
business firms of the west, and returned to old Penn- 
sylvania to pick up the threads of fate anew. Such are 
the sterling men who never compromise with wrong, 
but stand firmly for the right. 



Cautionary Judgments 

Under the Equity Powers of our Common Law 
Courts, there is a power in the language of Freeman 
on Judgments (Vol. 1, Sec. 29) to make **ordersinthe 
progress of the cause, for the purpose of preserving or 
managing the subject matter of the action, or bringing 
it within the control of the Court, to the end that the 
final judgment may be effective." 

A ^'cautionary judgment" is therefore in the na- 
ture of a decree nisi» and is notice or caution to all per- 
sons who may intermeddle with or become interested 
in the subject matter of the controversy. It has been 
said that the distinction between an interlocutory and 
a final judgment is that the latter isf or costs and the for- 
mer is not (Williamson v. Field, 2 Barb. Ch.Pr. 281; 
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Harris v« Clark, 4 Howard's Pr. 78) It is a term adopt- 
ed from chancery practice as found in Rule 82 of tiie 
Equity Rules of the Supreme Court of Penna. (see 
Johnson's Pr. in Penna. Vol. 4, P. 688). Thus, in an 
action of tort, where by affidavit the Court is informed 
that the defendant, after statement filed, is about to 
remove and fraudulently conceal or dispose of his 
property the Court will grant a cautionary judgment, 
pending suit (Seisner v. Blake 13 C. C. 888) ; or, where 
the defendant by covin or fraud seeks to incumber his 
property by a mortgage, to defeat the plaintiff's ac- 
tion; (Witmer v. Port Trevorton Church, etc. 17 C. C. 
88) ; or, where the defendant threatens to convey his 
property so as to escape process after final judgment 
(Pershing v. Iron City, etc. Co 46 Pitts. L. J., New 
Series P. 167). See Vol. 10 Pepper & Lewis's Digest 
of Decisions, Col. 15918. Whilst no statute of Penn- 
sylvania covers the subject, the Statute of 18th Eliza- 
beth Ch. V. A. D. 1570 Roberts Dig. p. 295, is in force 
in Pennsylvania, which is "'an Act against fraudulent 
deeds, alienations, etc.," and also a further Act of 27 
Eliz. Chap. IV A. D. 1585. Roberts Digest P. 298. 

The case of Monahan v. Auman in42Supr.Ct.480, 
evidently went by default on the argument, and the 
court decided the point upon a misapprehension of the 
equitable principle, involved* r 



Who Pays for the Water? 

Commissioner Brecht of the Public Service Com- 
mission, ruled in the case of L. H. Butts of Wyomis- 
sing, Berks County, against the Sinking Springs Water 
Company, that notwithstanding the company seeks to 
hold a subsequent tenant of a property served for the 
cost of water f umshed to his predecessor, it has no 
right to do so. The company may now change it to 
watered stock! 
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OflFices Ccmipatible and Incompatible 

An office involves the idea pf tenure, duration, 
fees or emoluments and powers as well as that of duty. 
It implies an authority to exercise some portion of the 
sovereign power of the state, either in making, execut- 
ing or administering the laws. When a constitutional 
inhibition of holding more than one office is construed 
it does not mean a servant or employe who discharges 
no independent duties but acts under the direction of 
others. Thus an architect for a public park commission 
although appointed for a term at a fixed salary was 
held not to be a public officer, under the constitution.! 
On quo warranto against John Binns, Alderman, of 
Philadelphia, challenging his right to exercise the of- 
fice, whilst he accepted from Henry Clay, Secretary of 
State, in 1825, the publication of certain laws, orders, 
etc., of Congress in his Democratic Press, Judge Tod 
held that such appointment was not incompatible. 2 

Art. I, Sec. 18, of the State Constitution had this 
provision : 

"No member of congress or other person holding 
any office (except of attorney at law, and in the mili- 
tia) under the United States, or this Commonwealth ,| 
shall be a member of either house during his contin- 
uance in congress, or in office." By the 6th section of 
Art. II, of the present constitution the same is amended 
so that no member of either house shall be appointed 
to any civil office under this Commonwealth. 

The decision of Binns' case was under the first con- 
stitution. 

The exception of attorney at law and an appoint- 
ment in the militia is carried forward into the present 
constitution. The case of Comth. v. Pyle 18 Pa. 519, has 



1. Olmstead v. Mayor of New York, 42 N. Y. Supr. Ct. 481, 

citing^ the Supreme Court of Maine in a case reported in 
Appendix to 3, Gree-nleaf'sf App. 

2. Comth. ex rel. Bache v. Binn», 17 S. & R. 219. 



JUSTICES' LAW REPORTER 215 

no relevancy, because on a question of disqualification 
to be notary public for a bank of which Pyle was at the 
same time a stockholder, defendant was held to be dis- 
qualified. 

Attorney General Carson (12 D. R. 587) gave an 
opinion that an attorney at law who was also a member 
of the legislature, might be employed professionally by 
a state factory inspector. 

A member of the legislature may at the same time 
hold the position of secretary and clerk of the board of 
township commissioners.3 

Under article 12 (Sec. 2) a postmaster is an officer 
incompatible with the office of county commissioner, 
both being civil offices. The constitution as to eligibil- 
ity, is self -executing. It requires no act of assembly. 
By accepting the office of Commissioner, it was held the 
postmaster relinquished his federal appointment and 
having resigned the latter before answer filed, he was 
not ousted.4 

Military offices have never been held to be incom- 
patible with civil offices. 

It was held in Comth. v Ford, 5 Pa. 67, that the 
office of Deputy Marshal of the U. S. was incompatible 
with that of Commissioner of the District of Penn, al- 
though no fees or perquisites were annexed to the 
latter; being excluded by Sec. 88 of the Act of April 
16, 1838, P. L. 598 and the incidental Act of July 2, 
(Sec. 13) 1839, P. L. 521, which gave the legislative 
view of the former act. On quo warranto, where one 
holds incompatible offices he must elect in court, which 
one he chooses, and judgment of ouster will be framed 
accordinly; otherwise the petition of the relator will 
be granted.5 



8. Comth. V. Murphy, 25 C. C. 637. ' 

4. DeTurk v. Comth., 129 Pa. 151^ Comth. v. Hawkes, 123 
Mass. 525; Comth. v. Haeseler, 161 Pa. 92. 

5. Comth. V. Haeseler, 161 Pa. 92. 
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Lm^ T6 pity Finai tod CoOs by IiutaUiiieiits. 

Governor Brumbaugh on May 17, approved a bill 
which ts general and applies to all Courts of criminal 
jurisdiction, including Justices of the Peace, Aldermen, 
and Magistrates. The following is a copy of it : 

AN ACT. 

Section 1. Be it enacted by the Senate and House 
of Representatives of the Commonwealth of Pennsyl- 
vania in General Assembly met and it is hereby enact- 
ed by the authority of the same: That any person 
sentenced to pay a fine or to pay the costs of any crim- 
inal proceeding against him, either in addition to or 
without a term of imprisonment, under any Act of As- 
sembly or municipal or borough ordinance, may, in the 
discretion of the sentencing authority, be given leave 
to pay such fine or costs by installments. 

Section 2. In giving leave under the foregoing 
section, the sentencing authority shall fix the amount 
of each installment and the dates of payment, but no 
order giving such leave shall prescribe a period longer 
than twelve months for the completion of payment of 
the entire fine or costs. 

Section S. Upon default in payment of any one 
Installment under any such order, the entire unpaid 
balance of the fine or costs shall at once become due 
and payable. 

Section 4. An order under section one of this act 
giving leave to pay a fine or costs by installments shall 
not bar the sentencing authority from issuing a war- 
rant of commitment against the defendant, but the exe- 
Icution of such warrant shall be stayed until default oc- 
curs in the pasrment of any installment. 

Section 5. All acts and parts of acts inconsistent 
with thift act are hereby repealed. 

Approved the 17th day of May A. D., 19i7, 
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When Adre Conslablas Swom In? 

A query has arisen' as to the time when a Con- 
stable elect shall appear in the Court of Quarter Ses- 
sions and accept and be sworn. The time fixed by sec- 
tion 107 of the Act of April 15, 1834, P. L. 537, is ''on 
the first day of the next Court of Quarter Sessions of 
the same county''. The law is silent otherwise. The 
constitutional amendments have been held to apply to 
a Constable as to the lencrtheninsr of the term. There 
seems to be no requirement that a constable shall begin 
his term on the first Monday of January, or any other 
day, but "the first day of the next Court of Quarter Ses- 
sions." The Act of March 2, 1911, P. L. 8, applies to 
"all public officers," "not otherwise provided for," 
whatever this may mean. (See Place's Justices' DU 
gest and Guide pp. 6 and 43.) 



Bierly Bros. 
Dear Sir : — 



A Bai for the V-Toe 

Erie, Pa., May 23rd. 1917. 



House Bill No. 1813, introduced by Mr. Sones, pass« 
ed second reading in the House May 17th. 

It is possible that attorneys who are members of 
the two bodies composing the Pennsylvania Assembly 
are of so small calibre that they will pass this bill? 

Attorneys have a monopoly on all matters that are 
presented to a Court of Record, hut tiie matters referred 
to in this bill and reserved to Attomeys-at-Law, are 
simpy the exercise of intelligence not extraordinary, 
and ability to write legibly or operate a typewriter. I 
would not expect this bill to receive the support of any 

Imt thiit class of ftt^ejrs known w '"^^JetWftyjfg^ 
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The stating of an account, even for the estate of a 
decedent, is more properly the business of an account- 
ant than of an attorney. 

Does not a Justice of the Peace, Alderman or 
Notary Public retain the same ability and intelligence 
to write or prepare a deed,bond, mortgage or will after 
his commission expires that he had during the term of 
his office — acknowledgement of such being already re- 
served to those commissioned for that purpose? 

I do not believe that laws limiting the exercise of 
very ordinary intelligence are a proper subject for leg- 
islation. 

Kindly oppose the bill above referred to. 

Respectfully yours, 

G. C. GRAHAM, J. P. 

North East, Pa. 



Unconstitutioiial Legislatioli 

The mass of legislation by an irresponsible body of 
"roosters" is being thoroughly sifted by Governor 
Brumbaugh, who brings to bear upon it that native 
German talent of analysis, to weed out the little jobs 
and scotch the various snakes. If the legislature had 
not abdicated its rational function at the beginning, its 
committees would have performed this service. But 
from the necessity the bosses were under, the organiza- 
tion presented but a coagulated ball of snakes and in- 
eptitude. Instead of settling down to carry out the 
proper functions of a legislature, it accepted the orders 
of the ring masters from political nesting ^places and 
consequently there is need of surveillance by the gover- 
nor. Some damnable measures have slipped through 
without rational consideration and if the governor does 
not vigilantly exercise his constitutional power, to pre- 
serve the rights of the people, untold wrong will 
result. 
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As an illustration of the incompetency of a gang leg- 
islature, the coal tax may be cited. The Supreme 
Court declared the Roney Act of 1913 unconstitutional. 
Then the *'gang" whipped body of 1915, tried to amend 
the matter so as to comply with the decision of the Su- 
preme Court. This law has now been decided uncon- 
stitutional by Judge Kunkle of Dauphin County. As 
the political corsairs with their half-baked attorneys 
need the money, they will now have to try a different 
plan to collect from the consumers of coal, through the 
medium of the coal companies, the amount of money re- 
quired by their political exigencies. There is no need 
to marvel at the increase of socialistic tendencies. The 
decvlaration of the fathers of the republic that the people 
have the inherent right to change their government 
still stands as TRUTH. 



A Scathing Anraigiunent 

Ex-Auditor General Powell was one of the state offic- 
ials that the Sproul Resolutions proposed to investigate 
and bespatter with Philadelphia blue mud. When he 
laid down the toga he thus handed to the spend-thrift 
and sporting guilds of the official aristocracy, his com- 
pliments : 

'*Untii Pennsylvanians have sufficient courage and 
foresight to demand common business efficiency and 
honesty in the conduct of their state government they 
need expect nothing more than the mediocre service for 
v/hich they now pay a high price. * * * So long, 
however, as the taxpayers are careless in voting; so 
long as they do not allow their ov/n best interests to 
dictate their votes; so long as they follow those who 
r.re poisoned by mental ptomaines to a degree which 
leads men to adapt Prussian war tactics to American 
politics, just so long are the taxpayers going to be in- 
fiieted with expensive and inefficient business meth- 
ods in public service." 
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An Appeal 

The Justices' Law Reporter has been established now 
for nearly fifteen years and has filled a field as wide as 
the Union. It is the only Reporter of cases that car- 
ries an afiTSressive and instructive editorial department 
for the discussion of legal questions and official rights 
and duties. The cost of publication is barely covered 
by the subscription price. The enhanced cost of ev- 
erything pertaining to the business has necessitated 
a raise in the annual subscription price and has thus far 
entailed the loss of but two subscribers. The price of 
subscription is payable in advance, for, under the 
stringent postal regulations, we must exact it. Not 
only this, congress, in its effort to raise revenue has 
determined to make it still harder for independent news- 
papers and journals to exist. We have now over 
$1,000 due us on our books, and we need the money. 

Heretofore, many have waited until the end of the 
year to remit. We cannot encourage this practice. We 
have sent out bills to all who are in arrears. Kindly 
take the matter up at once and help us to keep our 
slate clean. Those who are in arrears for more than 
a year will be promptly cut off the list. We cannot 
send them a valuable journal GRATIS. 

Very truly yours, 

BIERLY BROS. 
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COMMONWEALTH EX. REL. v. VICTOR BREWING 

CO. ET. AL. 

INJUNCTION— WHOLESALE LIQUOR LICENSE— BREWERY 
—SALES WITHIN AND WITHOUT COUNTY- 
NUISANCE— ABATEMENT. 

1. Any place where vinous, spirituous, malt or brewed liquora 

are sold or offered for sale in violation of any law of this 
Commonwealth, is a nuisance, and the company or person 
responsible for creating this nuisance may, at the instance 
of the district attorney, acting for the Commoirwealth, 
be restrained from continuing it, and, if necessary, the 
Court may al&o abate the nuisance by the destruction 
of the place. 

2. A wholej&ale license granted to a brewer by the Court of 

Quarter Se£.*3ioras authorizes sales only at the place licensed 
and named in his application. If such brewer wishes to 
establish a separate place of distribution or agency away 
from his brewery, he must obtain a license for each such 
©tore or agency. 

3. Licensed brewers shall be. permitted to deliver their product 

within the county where the license is granrted, and all 
wagons used for the purpose of delivering their malt oi 
brewed liquors, shall have marked on the side thereof the 
name of the licensee and the number of hl£* ;:cense in 
letters and figures irot less than four inches in length. 
But a licensed brewer cannot deliver his malt, or brewea 
liquors outside the county in which lus licensed brewery 
i& situated. 

Commonwealth, ex. rel. r Court of Common Pleas 

/ of Washington County, 
Victor Brewing Company, \ 

et. al. ( No. 2481, In Equity. 

Injunction Bill — Motion for a Preliminary Injunction. 

Isaac W. Baum, District Attorney, for plaintiff . 

Wiley & Marriner, for defendant. 

Opinion by Mcllvaine, P. J., January 27, 1917. 
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The first question that confronts us in this case is 
the question of jurisdiction. 

The Act of 1836, giving Courts of Common Pleag 
additional powers and jurisdiction, provides that they 
shall have the power and jurisdiction of Courts of 
Chancery so far as relates to — 

'The prevention and restraint of the commission or 
continuance of acts contrary to law, prejudicial to the 
interests of the community or the rights of individuals/' 

The 18th section of the Act of 1887, restraining 
and regulating the sale of vinous, spirituous, malt of 
brewed liquors, provides : 

'That any place where vinous, spirituous, malt or 
brewed liquors are sold or offered for sale, drunk or 
given away in violation of any law of this Common- 
wealth, shall be held and declared a nuisance and shall 
be abated by proceedings at law or equity." 

Under these provisions, we hold — 

(1) That the continuance of an act by the Victor 
Brewing Company and any one acting under it, which 
is contrary to law and prejudicial to the interests of the 
community, can be restrained by this Court. 

(2) That any place where vinous, spirituous. - 

or brewed liquors are sold or offered for sale in viola- 
tion of any law of this Commonwealth, is a nuisance, 
and the company or person responsible for creating 
this nuisance may, at the instance of the district attor- 
ney acting for the Commonwealth, be restrained from 
continuing it, and if necessary the Court may also abate 
the nuisance by the destruction of the place . 

Under the laws of this Commonwealth regulating 
and restraining the sale of vinous, spirituous, malt or 
brewed liquors, we hold — 

(1) That no person can sell or consummate a sale 

of raeh Bquovi to emlutttn to bi lit^d ai n btvirtgt 
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in Washington County without having:, previous to the 
sale, obtained a license from the Court of Quarter 
Sessions of this county to make the same, and where 
sales have been made the burden is on the defendant 
making the sale to show that he holds such a license . 

(2) That a wholesale license granted to a brewer 
by the Court of Quarter Sessions authorizes sales only 
at the place licensed and named in his application . 

(3) If such a brewer wishes to establish a separate 
place of distribution or agency away from his brewery, 
he must obtain a license for each such store or agency . 

(4) Licensed brewers shall be permitted to deliver 
their product within the county where the license is 
granted, and all wagons used for the purpose of deliver- 
ing their malt or brewed liquors shall have marked on 
the side thereof the name of the licensee, and the num- 
ber of his license in letters and figures not less than 
four inches in length. But a licensed brewer cannot 
deliver his malt or brewed liquors outside the county 
in which his licensed brewery is situated . 

FACTS FOUND 

The testimony offered by the plaintiff and the 
Victor Brewing Company, one of the defendants, shows 
and we find — 

1st. That during the month of December, 1916, 
and the month of January, 1917, the Victor Brewing 
Company sent out printed orders on itself for beer, to 
be filled out by the person desiring to place an order, 
indicating the amount that he desired to purchase, 
which said orders had been prepared by the company 
and printed by it for distribution among those who 
would become its customers. A large number of these 
orders were signed at Burgettstown in this county or 

near ther« by men who wen living in that epmmuaity 
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and where many foreigrners were employed in the 
Zinc & Chemical Manufacturing Company and in the 
coal mines there located. That money sufficient to pay 
for the beer ordered was sent with the order by mail 
to the Victor Brewing Company. These orders were 
filled and th^ names of the parties signing the orders 
placed on the respective packages ordered by them. 
The company did not, however, take each separate 
package to the station of the railroad company and 
consign it to the individual purchaser, but it put all 
the packages into a car and the car and its contents 
were consigned to one of its employes, A. Zupanick, 
one of the defendants in this case, the consignor, the 
Victor Brewing Company having paid the freight. 
When the car arrived at the station A. Zupanick or his 
representative receipted for the car and the car was 
left on the siding until A. Zupanick or his representa- 
tive delivered from the car these several packages to 
the respective persons that ordered them at their 
respective residences where the blank orders furnished 
by the Victor Brewing Conipany were signed by them. 
After pay days in this community where those order- 
ing the beer lived there was much drunkenness and 
disorder caused by the shipping in of beer to this 
station by the Victor Brewing Company and others 
who were doing business in the same way. This drunk- 
enness was a great detriment to those who operated 
the industrial plants, in that a large number of their 
men after pay days were unfit to work, and the effi- 
ciency of those that did work was largely diminished . 

2nd. The Victor Brewing Companyhad no personal 
knowledge of the character of the people that ordered 
the beer and made no inquiry as to what the result 
was of their shipping beer to such customers, and 
whether or not their business as it was being conducted 
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was prejudicial to the community or to the rigrhts of 
individuals. Their claim appears to be that the printed 
order which they formulated and which they put in 
circulation was all that they needed to show that they 
were doing a legitimate business and making their 
sales at the brewery and were not delivering their 
beer to any person outside of the county. The order 
referred to is as follows: 

"THE VICTOR BREWING COMPANY, 

JEANNETTE, PA. 

"Herewith find Dollars for which please 

deliver to a railroad company or common carrier at 
Jeanette, Pa. 

Date 191 

1 % 14, V^ Cases 

Light 
Dark 
Ale Porter 

of beer consigned to me at House No County, Pa., 

I to pay the delivery charges . 

"It is understood that I purchase the beer ordered 
as above at your brewery and by this order when 
accepted by you there is sold to me the contents of the 
package above specified at your brewery. The package 
remains your property, deliverable to you at the point 
specified to which the beer is consigned; re-delivery 
of the package to be at your risk and Expense. I am 
of legal age and temperate habits, and understand 
and have had explained to me the above order. 

SHIP IN CARE OF 

Drayman. 

' / 

Purchaser". 

It was admitted that a number of these orders 

reached the company in one envelope and that tib^p 
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name of the drayman written in orders signed by 
different persons, who, of course, wrote different 
hands, was in the same handwriting in all the orders 
exhibited, showing that the company evidently, before 
these orders were distributed, had selected the dray- 
man who was their employe. A. Zupanick, this dray- 
man and one of the defendants in this case, although 
served with the bill and order fixing the day of hearing 
did not appear and was not called as a witness. 
B. Bertenzetti, another of the defendants, who was the 
employe of the defendant at Millsboro, another point 
to which beer was shipped under like circumstances, 
was called by the Commonwealth for cross-examina- 
tion, and stating that he was prosecuted for selling 
liquor without license, and his counsel' claiming the 
constitutional privilege that no man should be com- 
pelled to incriminate himself, he was excused from 
testifying by the Court. The Victor Brewing Company, 
defendant, called none of the persons who had sent 
these orders, and no explanation has been given of the 
circumstances under which they were signed. 

3rd. In December, 1914, as shown by the records 
of the Court of Quarter Sessions of this County, to No. 
72 November Term, 1914, Steve Cesare was indicted 
for selling liquor without license at Marianna in this 
County. The liquor he sold was shipped to him by the 
Victor Brewing Company and the charge was that he 
was selling their beer unlawfully in this County. The 
Victor Brewing Company, although not a defendant, 
employed counsel to defend their agent, admitting he 
was their employe, but set up that the business done 
was done in the same manner, that is upon written 
orders containing the same stipulations as in this case, 
and that the sales were made in Jeannette. The district 
Attorney ^nally agreed wifih the 'c>ouns^l |.for the 
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defendant to accept a plea of guilty and allow the 
defendant to be paroled on the payment of costs and 
the sum of $500. The period of his parole was fixed at 
two years, which expired on the 8th day of December, 
1916, about the time that the defendant company 
commenced to ship beer to Burgrettstown (and Mills- 
boro) in the manner that we have indicated. At the 
time this adjustment was made with the defendant, 
Steve Cesare, the Victor Brewing Company was made 
aware of the fact that its manner of doing business in 
this County was illegal . 

QUESTION FOR DECISION 
Under the facts established by the testimony at 
the hearing of this motion, where were the sales of the 
beer that was shipped to Burgettstown (as well as 
Millsboro, where they were made under like circum- 
stances) consummated? 

Jf we would take the order as it was prepared, no 
doubt, by the legal department of the Victor Brewing 
Company, as conclusive evidence in this case, the sale 
was made at the brewery in Jeannette, Pa. But is it not 
evident, in the light of other facts not denied in this 
case, that this order was prepared as a device to 
cover up the real transaction, viewed in the light of 
what transpired two years ago when charges were 
made against an employe of theirs who was then 
operating in this County, and in view of the fact that 
the company relies solely on the declaration of the 
order over the name of the party making the order, 
that he understands and has had explained to him the 
above order? If we had the party making the order 
before us and had the explanation that was given to 
him, might it not be something like this: 'In order to 
have evidence that we are doing business legally we 
want you to sign an order, but we will deliver the 
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beer at the place where you signed the order — ^your 
home". We think the fact that the brewing company 
shipped this beer in carload lots to their employe, 
A. Zupanick at Burgettstown (and to B. Bertenzetti at 
Millsboro), and that they took charge of the car and 
delivered the beer to these customers where the orders 
admittedly were signed, more clearly shows the inten- 
tion of the parties than these previously prepared arid 
printed orders which reached the brewery under the 
circumstances indicated. The defendant company by 
experience knew that it could not solicit orders in this 
County, nor could it deliver beer in this County, and, 
therefore, the scheme is apparent — ^to hire a man to 
gather empties and then ship the beer to him and let 
him deliver it, but claim that he is only paid for 
gathering empties, and that while he was hauling the 
beer from the car to its destination he was acting for 
the purchasers, and that the company only paid him 
for gathering the empties. And that may be true, as 
the price he was paid for gathering the empties appears 
to be sufficiently large to justify his delivering the beer 
without any further charge to anyone. 

After a careful consideration of this case, and 
seeking as best we can to get at the truth of the trans- 
action, we are convinced and find that the beer which 
was delivered at Burgettstown (and also at Millsboro) 
was delivered by the Victor Brewing Company in 
Washington County and consummated a sale the 
agreement to make which was initiated when the per- 
sons who received the beer in this County wrote the 
order in this County and forwarded the money to 
Jeannette . 

CONCLUSIONS OF LAW. 
In other words, we hold as conclusions of law : 
(1) That the sales made by the Victor Brewing 



'*: 
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Company to its patrons in and near Burgrettstown (and 
also in and near Millsboro) were consummated in 
Washington County, and that the Victor Brewing 
Company is not protected in making such sales by its 
license to sell beer at its brewery in Jeannette, Pa. 

(2) That this act on its part was not only Con- 
trary to law, but was prejudicial to the interests of the 
community where the beer was delivered, in that it was 
delivered to such men and in such quantities as to 
provoke disorder and lawlessness. 

(3) That the preliminary injunction until final 
hearing, prayed for, should be granted. 

DISCUSSION 

In disposing of this motion it is proper to take into 
consideration collateral facts that are commonly 
known to all intelligent people. They are the light in 
which the question at issue should be examined if 
we wish to arrive at a correct conclusion. Let us state 
some of these facts: 

First. The territory of the United States — of 
Pennsylvania— of Washington County, is "wet'* and 
"dry** in spots. Those who do business in "wet** terri- 
itory, to increase their trade are under great tempta- 
tion to invade adjoining "dry" territory and to invent 
devices to evade the provisions of the law that have 
made the adjoining territory "dry". In many parts of 
our county we have no licensed places — the majority 
of the people there residing not wanting them. In these 
sections there are of course people who want to buy 
liquors, and they have to send for them ; and this they 
have a right to do. But there are some inconveniences 
connected with it, as those licensed to sell can only 
sell and deliver the goods at their place of business 
or the nearest common carrier, and the consignee at 
the other end of the line must look after his purchase. 
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This fact has kept many persons from ordering liquor, 
and its consumption is thereby lessened in "dry" terri- 
tory, as those who made it "dry** intended. From this 
condition was evolved what has been commonly desig- 
nated 'i;he beer agent," and up to the time of the deci- 
sion of the Star Brewery case, reported in 43 Superior 
Court Reports, page 577, it was supposed that a way 
had been devised that made it safe for t^e wholesalers 
to invade territory*where there were no licenses granted. 
After this decision, however, there were evolved 
order blanks such as were introduced in this case, 
where the selfserving declaration is inserted that the 
sale is made at the brewery and the person signing the 
order is of temperate habits — ^not a minor, and that the 
order he signs has been explained to him ; and then in 
place of giving it to the old-styled agent. Uncle Sam is 
pressed into service and the order goes by mail. Those 
who devised this form of order forgot that a court of 
equity looks at the substance of things — ^not at their 
form, and as both the seller and the buyer may be 
interested in evading the law that has made it so incon- 
venient to buy liquor, their paper contract 
between themselves, if it is different from the real facts 
is not binding on the Commonwealth. There is no 
doubt that such an order in a contest between the 
brewery company and the person who signed the 
order after it was accepted would be a binding con- 
tract, but when we are investigating a charge against 
a brewery company for selling liquor in Washington 
County through its agent, A. Zupanick, without pay- 
ing the Commonwealth a license fee for that agency, 
the form of the order is not controlling and, if a device, 
the Court cuts through it to find what the real facts 
are. 
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Second. Another controlling fact that ought to 
have great weight with the Court in granting a license 
to a brewery company to establish an agency or a 
store house away from its brewery, is the character of 
the population to be served. Great complaint 
reaches us continually that our coal companies 
are greatly hampered by the drunkenness 
of their men. The Court would not grant a license to 
establish a agency for a brewery company to sell 
liquor to a class of men that were not able to control 
themselves and at a place where its sale would neces- 
sarily result in disorder and lawlessness and a loss to 
the coal operators whose men be thus debauched. 
Why then cannot a chancellor in equity and good con- 
science stay the hand of a brewery company licensed 
in another county, which in effect has established an 
agency for the sale of its products in a community 
where the natural and probable results will be disorder 
and lawlessness and interference with the operation of 
industrial plants? Why should not a court of equity 
be as exacting in a matter of this kind as a license 
court would be ? 

Third. We must not in considering a case of this 
kind forget the character of the contract there is 
between the brewery company and the one who orders 
the beer. Only the beer in the keg is sold — ^the keg 
remains the property of the brewery company. In 
the case at bar — ^to illustrate — ^the defendant company 
sells a patron at Burgettstown in our county, say eight 
gallons of beer in its keg. The keg is delivered at the 
house of the party ordering it as the receptacle of the 
beer he bought until it is drank, and then the brewery* 
company comes into Washington County after the 
keg, or has its agent send it home. May it not in equity 

^nd all good conscience be asjced? v/hcre the contract 
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between the brewery company and its patron is con- 
summated — in Westmoreland County or in Washing*- 
ton County? Is not the brewery company doing busi- 
ness in Washington County through the agency of 
blank orders sent out into our county and through a 
drayman located in our county and through the use 
of a railroad box car as a store house? If so, equity 
ought to restrain the company from doing its business 
in this way until at least it £rets a license in this county 
for an agency or store house. 

In conclusion, we may say that so fa,r as we know 
this is a new question, and we have put the record Ih 
this case in shape to have our decree reviewed by a 
hifirher court, that the question may be authoritatively 
settled. We believe we are right, but would be glad to 
have our decision affirmed by a higher and wiser 
court, or reversed if we are wrong. 

After the above decree granting a preliminary 
injunction was made, the Victor Brewing Company, 
defendant, filed an answer and to that answer the 
district attorney filed a replication. Neither of the 
other defendants filed answers. On April 10th, 1917, 
in due course the Equity Trial Last was called, and this 
case came on for trial, when all the defendants in 
person failed to appear. But the attorney for the Victor 
Brewing Company appeared and stated that it did not 
wish to submit any testimony in support of its answer ; 
whereupon, it was agreed that the Court should 
dispose of the case on the testimony taken at the 
hearing for a preliminary injunction, and that the 
adjudication then made should stand as the final 
adjudication, whereupon the Court made the follow- 
ing final decree : 

"And now, April 16th, 1917, this cause cameonfor 
trial, whereupon, the defendants, the Victor Brewing 
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Company, B. Bertenzetti and A. Zupanick, not appear- 
ing in person, and only the Victor Brewing Company 
appearing by counsel and they stating in open Court 
that the company did not desire to present any testi- 
mony in support of its answer, and the other defend- 
ants not having filed any answer, and the Victor Brew- 
ing Company agreeing through its counsel that the 
case shall be disposed of upon the adjudication here- 
inbefore filed by the Court on the plaintiff's motion 
for a preliminary injunction, it is now ordered, 
adjudged and decreed that the preliminary injunction 
hereinbefore granted be and the same is hereby made 
perpetual against the persons named in the said order 
for a preliminary injunction, and the said Victor 
Brewing Company is ordered and directed to pay the 
costs of this case." 

- — Pittsburgh Legal Journal. 



Alderman Murrayt Harrkbur^ 

The Justice's Law Reporter presents on its front 
page, this month the portrait of Charles Emmet Murray, 
Alderman of the Third Ward, of Harrisburg, who, 
bom in 1867, has lived all his life in Harrisburg. His 
term of schooling closed at the age of thirteen and he 
is a fine type of the self-made man, active, aggressive, 
independent as the name he bears. At an early age 
he entered the service of the Cumberland Valley 
Railroadi company, and remained "with it for twenty- 
eight years, a term of loyalty which speaks for itself. 
Although he has served as Alderman only since 1913, 
he has seen much experience in public life . He was a 
member of common council of Harrisburg for ten years 
and stood for true and faithful public service. He 
has been long identified with the volunteer firemen of 
Harrisburg and the state, being Secretary of Friendship 
company and a member of the state association. He 
has also been active in fraternal societies and is a 
sterling friend and citizen. His office is at No. 34 N. 
Court street, Harrisburg . 

Proof of Survival 

When a German submarine sunk the British ship 
Lusitania, W. S. Hodges and wife, with their two 
children perished. Before going on the doomed ship, 
Hodges had willed his estate to his wife, if she sur- 
vived, but in case his wife and children died first, his 
estate was given to his mother. As the wife's heirs 
could not prove that she survived her husband, Judge 
Ralston of Philadelphia decided that the mother was 

«ntitl«cltoit '' ' 
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New Lawa, 1917. 

We present herewith a brief synopsis of laws and 

amendments approved by Gov. Brumbaufirh. It will 

not be possible to present all these laws in one issue, 

but we will publish as many of them as possible in 

each issue. 

* ♦ * 

Act 1. relates to, the Highway Deparbnent. 

Section one provides that all moneys derived from 

regristrations and license fees, from motor vehicles, 

shall be paid into the state treasury and shall be 

appropriated to the Highway Department for the 

purpose of assisting in the construction, maintenance, 

improvement and repair of; State and State-aid high^ 

wa3rs, on the requisition of the Highway Commisedonen 

The Act of June 18, 1915, is altered so as to comply 

with this act. 

« « * 

Act 2 relates to an Act of 1805, P. L. 204, 
concerning the poor of York county. 

« * « 

Act 3 amends Section 1 of the Act of June 6, 1913, 
P. L. 417, in relation to State highways, by adding to 
it the following: 'In the construction or improvement 
of any such State highway in any borough, town, or 
township, in the same manner as a State-aid highway 
the State Highway Department may use funds now 
appropriated, or that may hereafter be appropriated, 
either for State highway or State-aid highway 

putT)oses." 

« * « 

Act 4 amends Sec. 1 of the Act of June 8, 1911, 
P. L. 704, relating to the election of county controllers 
by substituting the last preceding census for the census 
of 1910, as the test of population. 
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Act 5 authorizes any county to appropriate and 
expend moneys, under the approval of the State high- 
way Commissioner, on State of State-aid highways. 

« « « 

Act 6 authorizes the person next in authority to 

discharge the duties of any department of the State 

government when the Chief thereof is absent or 

incapacitated or when there is a vacancy. 

♦ * * 

Act 7 is a lengthy one providing the manner in 
which County Commissioners shall proceed to locate, 
construct, operate and maintain highways, bridges, 
tunnels and subways. The method follows that provided 
in the exercise of the privilege of eminent domain, 
after a grand jury has approved of the scheme and 

plan . 

« ♦ ♦ 

Act 8 amends the defective borough code of 1915, 
making a burgess re-eligible, to comply with the 
tendency to long official tenures. 

4e * « 

Act 9 amends Section 3 of the Allegheny County 
County Court Act of March 19, 1915, P. L. 5 so as 
to provide that the salary of the Chief Probation 
Officer of said Court shall be fixed by the salary 
board of which the presiding judge of said Court shall 

be a member . 

« * ♦ 

Act 10 defines the practice of optometry.. 

4c 3|c 4( 

Act 11 authorizes companies incorporated under 
the laws of any other State of the United States, for 
the manufacture of cigars or tobacco, or both cigars 
and tobacco, or for buying, selling or dealing in cigars 
or tobacco, or both, or for the manufacture and sale 
of artificial silk, to erect and maintain buildings and 
manufacturing establishments and warehouses for 
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storage of such articles, and to take, have, and hold 

real estate necessary and proper for such purposes . 

* * * 

Act 12, authorizes William H. Heard of Chester to 
sue Pennsylvania for injuries sustained on property 

under the supervision of the Valley Forge Commission. 

* * * 

Act 13 is one giving the consent of the Common- 
wealth of Pennsylvania to the purchase by the United 
States of land contiguous to the Frankford Arsenal, 
in Philadelphia County, for arsenal purposes, and 
ceding jurisdiction over said land; and providing for 
the retention of concurrent jurisdiction by the Common- 
wealth of Pennsylvania with the United States, on said 
land, for the service of legal process thereupon . 

« ♦ * 

Act 14 amends the Act of May 13, 1915. P. L. 295, 
as to foreign corporations, by extending its provisions 
to corporations, concerned in coal tar and its products, 
or roofing felt, roofing materials and building papers^ 

or products and by-products of coal and asphalt. 

« * * 

Act 15 amends the Act of March 30, 1915, P. L. 34, 

relating to Hae health of the firemen of Philadelphia. 

* * * 

Act 16 is the beinnial extension of the warrants 
of tax collectors for another period of two years from 

April 5, 1917, the date of approval. 

* « * 

Act 17 fixes the minimum pay of guards and artisans 
at the Huntingdon reformatory, at $1,000 a year, 

payable semi-monthly. 

« « « 

Act 18, one concerning the construction of rural 
post-roads; and giving the assent of the Common- 
wealth of Pennsylvania to the provisions of an act of 
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Confirress, approved July eleventh^ one thousand nine 
hundred sixteen, entitled ''An act to provide that the 
United States shall aid! the States in the construction 
of rural post-roads, and for other purposes," and 
conferring certain powers upon the State Highway 

Department . 

« « « 

Act 19 authorizes George S. Souder to sue the 
State on a contract of road construction in Lancaster 

county. 

* « * 

Act 20 relates to police pension funds in Pittsburgh 

and Scranton. 

* * * 

Act 21 amends Section 2 of the Act of May 11, 
1911, P. L. 115, in regard to notice of petition for a 
receiver's sale, and Section 3, so as to validate all 
receiversi' sales made wtihout notice, by mailing a 
postal card to all creditors. 

* * * 

Act 22 amends Section 21 of the disfigured 
Mechanics' lien law of June 4, 1901, P. L. 441, so 
that notice that a claim has been filed may be served 
as follows: 

"Service of the notice may be accepted by the 
owner's attorney; or the claimant, his agent or attor- 
ney, may serve the notice upon the owner in any of 
the methods now provided for by law in the case of 
a summons ; or, if for any cause service by any of the 
aforesaid methods cannot be had, then by posting the 
notice upon the property described in the claim and 
by mailing a copy thereof to the owner at his last 
known residence. A failure to serve such notice or 
post it, or have service accepted as herein provided, 
and to file an affidavit thereof within the time specified, 
shall be sufficient ground for striking off the claim/' 
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The Sones Bill 

In the last issue of the Justices' Law Reporter 
appeared a letter callinsr attention to House bill No. 
1813. 

Hon. John E. Sones, of Pottsville who -introduced 
the bill disclaims any intention to deprive a Justice of 
the Peace, Alderman or Magistrate of any proper 
function. On the contrary, the bill was introduced at 
the» request by local Justices of the Peace to protect 
them in what legitimately belongs to them, against 
persons who are not officials but who make a business 
of that which is accorded to those officials. It is not 
like the New York law advocated by a Philadelphia 
Judge, but turned down by the State Law association, 
which had more horse sense. There is not much likli- 
hood of this bill getting through the legislature, but to 
set Mr. Sones right, its provisions are here given: 

"Section 1. Be it enacted by the Senate and House 
of Representatives of the Commonwealth of Pennsyl- 
vania in General Assembly met and it is hereby enacted 
by the authority of the same : That it shall be unlawful 
for any person, except an attomey-at-law admitted to 
practice in any] of the courts of this Commonwealth, 
or a Justice of the Peace, Magistrate, Alderman or 
Notary Public, to write or prepare, or to have written 
or prepared under his direction or control, for any 
other person, partnership, association, or corporation, 
any deed, mortgage, bond, or will. It shall be unlaw- 
ful for any person except an attomey-at-law admitted 
to practice to draw or state any account or to give 
any legal advice to any person or personal represe- 
sentative in the settlement of the estate of any deced- 
ent. This section does not prohibit the writing of a 
will during the last sickness of any person where the 
services of any of the aforesaid persons cannot be 
obtained . 
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"Section 2. Any person who. shall violate any of 
the provisions of this acl^ shall be guilty of a misde- 
meanor and upon conviction thereof, shall be sentenced 
to pay a fine not exceeding one hundred dollars, or to 
undergo imprisonment in the county jail for a term 
not exceeding six months, or both, at the discretion of 
the Court." 



Eye Injury. 



Before the State Board of Workmen's Compensa- 
tion, a singular case came up, which was adjudicated, 
on lines, not strictly in accord with ordinary law of 
negligence, which this law to a certain extent modi- 
fies. 

The Pittsburgh and Lake Erie Railroad Company 
asked the compensation board to make a ruling set- 
ting forth how much it owed Louis J. Bock because 
one of his eyes was damaged 33 1-3 per cent. The 
board decided that the employe is not entitled 
to any compensation at all . 

While Bock was working in the car shops some 
dirt lodged in his left eye and infected corneal ulcer 
developed. The defendant and the claimant admit 
that altho Bock's earning capacity has not bteen de- 
creased, the sight of his left eye has been seriously im- 
paired . 

The amount due had the sight of Bock's eye ^been 
destroyed would have been $1158.75. The railroad 
company was willing to pay one third of that amount 
and call it square. 



Corporations 

In any attempt to regulate or tax corporations, 
it would be well to bear in mind the constitutional 
provisions as to uniformity and the voice of the 
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Supreme Court of Pennsylvania. In the case of 
American Transfer Company's Petition, 237 Penna., 
241 (1912), the Supreme Court held that Corporate 
powers can never be created by implication nor ex- 
tended by construction. No privilege is granted 
unless it is expressed in plain and unequivocal words, 
testifying the intention of the legislature in a manner 
too plain to be misunderstood. The rights and privileges 
must be within the charter; or they do not exist. 
If a corporation asserts a right to do a thing or de- 
prive an individual of his property, even upon 
adequate compensation, it must be able to show that 
the right is conferred by the plain and unequivocal 
language of its charter. 



Pittsburgh Divorce Notabilities 

Hardly had the Allegheny County courts cleansed 
themselves of the Thaw-Nesbit Messalliance, than 
another divorce morsel of more than local fame was 
started in the legal churn. Alsop, aged eighty some, 
who a few years ago married Effie Pope, aged about 
eighteen, desires to get free. He is one of those steel 
millionaires, used to buy and pay for anything he 
wants. This time he caught a Southern prize and she 
will have her dower — and then some ! 



A Roman Matron 



The mother of the Gracchi when asked where her 
jewels were, in defense of her country, presented her 
two boys and said: "These are my jewels!" So all 
honor to mother Nora Bums of 6049, Walton avenue, 
Philadelphia, for risking her life for her baby John. 

When the college-bred Esculapius told her: 
"Your baby is suffering from infantile paralysis; he 
had better be moved to the Municipal Hospital;'' she 
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replied : ''He is only four months old and has never 
been weaned^ He would die!" Then said the 
learned and gallant E.: ''The only alternative is for 
you to go into quarantine with him; and I warn you 
the danger to yourself would be considerable." 
This woman's love for her baby led her to accept the 
alternative; for her maternal instincts told her what 
the baby needed most was what she alone could sup- 
ply and no evil results followed. 



Infantile What is Il7 ^ 

The whole state and several contiguous states 
were recently put under the ban of a quarantine, by 
a star chamber edict, which was about what the doc- 
tors seem to be agnostic. Dr. O. J. Snyder of Phila- 
delphia alleges that "our State health authorities and 
physicians generally have frankly admitted that they 
know neither the cause of the disease nor any remedy 
with which to combat its progress." Fifty years 
ago, physicians seemed to know what it was. In a 
long dry spell, 'with vegetation affected by the sun 
they termed the epidemic cholera morbus in persons 
of some years and cholera infantum among young 
children. No one ever thought it was infectious like 
the itch or small pox but it was epidemic nevertheless. 
It would seem that the State pamphleteers could 
learn something yet from the rural horse and cow 
doctors or even the Berks County "hex doctors!' 



f>> 



Game and Fish. 



The wild animals, the fishes and the birds should 
be for every one that can get them, having regard to 
the time when they may be taken without destroying 
the young or the hatcheries* To this latter qualifica- 

lloa tht piiiM ppww of tht tttti appUti^ ThtM m% 
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limitations on the police power. The police power 
cannot impair the three fundamental rights of every 
American citizen whether native or naturalized, viz: 
"Life, liberty and the pursuit of happiness/' 

"What the legislature and the governor should do 
is not to increase the tyrannical exaction, but abolish 
it, and a liberty-loving governor should remove from 
the "palace of graft" every person who lobbies for 
and advocates this rapacity. 



Workmen's Compensation 

There are some odd results of the Workmen's 
Compensation law of 1915. The Board, acting as a 
court of "intermediate conjecture", which would be 
unconstitutional of course, if we had an operative con- 
stitution, and not one on paper only, recently adjudged 
in the case of Tomazezki v. Carnegie Steel Co. that, 
where one was killed by lightning in the course of his 
employment, the only question they could determine 
is whether the employe at the time was employed in 
the work of his master. 

The company was ordered to pay his widow $8.05 
for a period of 300 weeks, at the end of which time 
$2.69 a week must be paid a son until he becomes 16 
years old. 



Wife Cannot Habeas Corpus ''Hubby" 

Many oddities arise in the practice of law, not 
mentioned in Cyclopian tomes. Recently the Common 
Pleas of Lancaster County dismissed a writ of habeas 
corpus sued out by Stella against her husband Isaac 
Eby to compel him to return and live with her on the 
farm. The marriage was consummated after an 
elopement, whilst the connubial bliss was still "dul- 

eiora mtU*/' in tint itritn vt Ovid I But th« awtttatM 
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was soon drained and Isaac left his stellar prize and 
hied himself to town ! ''Hinc illae lachrsonae !'' But 
the law invoked to *'dry those tears/' failed, the un- 
romantic court holding the remedy taken wrong! 



Sunday Sports! 

A jury of old Delaware County has decided that 
the sale of gasoline on Sunday is not a violation of the 
Sunday law, because it comes under the exception as a 
'•necessity." Sunday sports must have their gasoline 
for their wagons and are immune! When recently, 
during the neurotic period of ''infantile paralysis" and 
veteran paresis, the ban was put upon churches, Sun- 
day schools, Christian Endeavor meetings, prayer 
meetings, moving pictures, etc., the Sunday sports, 
men, women and children covered the highways, 
inmune and unmolested! So the Delaware County 
jury has measured up to the standard of the age! 



Who Owns Pennsylvania? 

The following significant statement is sent out 
from Harrisburg: 

"HARRISBURG, Pa., Feb. 15. — Options are being 
taken on properties near Capitol Park zone by the 
Pennsylvania Railroad, which is completing plans for 
the erection of a $2,000,000 passenger station between 
North and Walnut streets. 

The new station will fit into the general landscape 
scheme of the Capitol Park extension, and will be along 
architectural lines similar to those of the capitol.^ 

It answers the above query. 



9» 
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F. M. NOECKER v. CYRUS E. WOODS, SECRETARY 

OF THE COMMONWEALTH OF 

PENNSYLVANIA 

CONSTITUTIONAL LAW— JUDICIAL APPORTIONMENT. 

1. The Act of April 24th, 1917, making a Judicial apportion- 

ment for Pennsylvania, ig? not unconstitutional. 

2 . The provision of the Constitution empowering the legislature 

to make an apportionmen't after a decennial census is 
directory. The restriction is that such apportionment shall 
he made hut once in ten years. 

3. The Con£*titutional provision as to separate and single 

districts does not prohibit the legislature from makine a 
single district of a County containing less than 40,000 
populatioir. 

F. M. Noecker / In the Court of Common 

y I Pleas of Dauphin County. 

Sitting in Equity. 

603 Equity Docket, 
of the Commonwealth / 94 Commonwealth Docket, 

of Pennsylvania \ 1917. 



Cyrus E. Woods, Secretary 



Bill to Restrain Defendant, as Secretary of the Com- 
monwealth, from serving^ notice of election of 
Judge in Clinton County. 

B. F. Geary, Chas. H. Bergner and J. E. B. Cunningham 
for party plaintiff. 

Wm. L. Keller, first deputy attorney general for the 
Commonwealth . 

Per Curiam. Filed June 22, 1917. 

This cause comes before us upon bill and 
demurrer thereto. The relief prayed for is based upon 
the theory that the Judicial Apportionment Act of 
April 24^ 1917 is invalid for two reasons, to wit: 
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F. M. Noecker v. Cyrus* E. Woods, Secretary of the Commonwealth 

of Pennsylvania. 

(1) the General Assembly had no power to pass such 
apportionment at the session of 1917; (2) the General 
Assembly had no power to make Clinton County, with 
less than forty thousand inhabitants, a separate 
judicial district. 

The first reason assumes that as the present 
session of the General Assembly of 1917 is not the 
session "next succeeding the decennial census of 1910" 
it has no authority to pass any judicial apportionment. 
Section fourteen of the schedule to the Constitution 
directs as follows, to wit: "The General Assembly at 
the next succeeding session after each decennial census 
and not oftener, shall designate the several judicial 
districts as required by this Constitution". This is a 
grant of power to the General Assembly. Its exercise 
is not expressly limited to the "session next succeeding 
each decennial census". The only limitation is upon the 
frequency of its exercise. It sh£*!i exercise it at least 
once and no oftener in each decennial period. The 
provision as to the time of its exercise is merely 
directory. In Comth. v. Clark, 7 W. & S. 127, where 
in the schedule to the Constitution of 1838 the first 
legislature was directed to enact certain laws, which 
was not done by that legislature but done several years 
thereafter, it was held that the provision as to time 
was only directory and that the legislation was valid. 
On page 133 it was stated "a Constitution is not to 
receive a technical construction like a common-law 
instrument or a statute. It is to be interpreted so as to 
carry out the great principles of the government, not to 
defeat them, r-nd to that end, its commands as to the 
time or manner of performing an act ara to be consid- 
ered as merely directory wherever it is not said that 
the act shall be performed at the time or in the manner 
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F. M. Noecker v. Cyru£« E. Woods, Secretary of the Commonwealth 

of Pennsylvania. 

described and no other." The same doctrine is also 
applicable to Sections 13 and 17 of the schedule, the 
one directing the designation of judicial districts at the 
next session after the adoption of the Constitution ; the 
other directing the making pf senatorial and represent- 
ative districts at the next session after the adoption 
of the Constitution. The Courts of other States have 
held similarly to the effect that a like power remains 
until it has been actually exercised. Rumsey v. People, 
19 N. Y., 41; State v. Wetherill, 147 N. W. 105; In 
re Reynolds, 202 N. Y. 430; People v. Carlock, 65 
N. E. 109; People v. Rice, 135 N. Y. 473; Demmy v. 
State, 42 N. E. 929 . 

The second contentioni is that the Act is invalid 
because it declares Clinton County, with less than 
forty thousand inhabitants, a separate district. Section 
five of Article V of our Constitution is as follows, to 
wit : "Whenever a county shall contain forty thousand 
inhabitants it shall constitute a separate judicial 
district and shall elect one judge learned in the law; 
and the General Assembly shall provide for additional 
judges as the business of the said districts may require. 
Counties containing a pop7ilr-tion less than is sufficient 
to constitute a separate district shall be formed into 
convenient single districts, or if necessary may be 
attached to contiguous districts as the General Assem- 
bly may provide *****" This section contains no 
express prohibition against making a county with less 
than forty thousand inhabitants a separate judicial 
district. A county with forty thousand inhabitants has 
a constitutional right to be a separate judicial district 
but such county does not, ipso facto, become a separate 
district. Legislative action is necessary to constitute 
the district after the census has settled the question 
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of Pehnsylvaniai 

of population. Counties with less population than is 
sufficient to form separate districts shall be formed 
into convenient single districts, or if necessary may be 
attached to contiguous districts as the General 
Assembly may provide. This language would appar- 
ently warrant the inference that the General Assembly 
could only deal with counties with less than forty 
thousand population by forming two or more such 
counties, and not exceeding four, Article V, Section 4, 
into single (or separ&te Turner v. Comth., 86 Pa. 54) 
districts, and not by making one such county a 
district by itself. It will be observed, however, that 
there is an express limitation on the number of 
counties that may be placed in a single or separate 
district, but none prohibiting one county with a popu- 
lation of less than forty thousand from being made a 
separate district. We may take judicial notice of the 
fact that the present instance is not the first time when 
similar legislation has been enacted. It was done by 
the Act of April 9, 1874, P. L. 56, in the crae of Adams 
County, and has been frequently done since that time 
with respect to other counties. Thus it appears that 
contemporaneous construction, as well as legislative 
and executive construction, permitted this to be done. 
If the constitutional intendment was that under no 
circumstances counties with less than forty thousand 
population should constitute a separate district, ^t 
would have been quite easy expressly so to declare. 

In the many instances where legislation of this 
kind has been enacted, it seems to have been conceded 
that the General Assembly had properly exercised its 
rights to determine the questions of convenience and 
necessity in regard to judicial districts which is 
d^Bfited to it by the Constitution. The Apportionment 
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Act places Elk and Cameron Counties in a sinsrle or 
separate district, and it may be assumed that Ike 
remaining county, Clinton, cannot, in the opinion of 
the legislature, conveniently be placed or formed with 
any other counties into a separate district, or of 
necessity attached to any contiguous district. Every 
intendment or inference must be in favor of the 
validity of this legislation* Its unconstitutionality must 
be clear before we have the right to strike it down. 
Comth. V. Heck, 251 Pa. 39, upon which the plaijitiff 
relies, does not cover the present case. The Act in 
question here is a General Judicial. ApportiofinuB^at 
Act. The case of Comth. v. Heck was an alt^inpt to 
amend a Judicial Apportionment Act, and this was 
held could not be done. Inasmuch ais silflfliMr legMiat£6n 
has been acquiesced in for more than fd^ ^ars no 
tribunal below the Court of last resort 8houl4» in our 
opinion, assume the responsibility for the confufdon 
and uncertainty which might possibly result from 
holding that the act in question is void. We therefore 
sustain the demurrer in this case and dismiss the 
pending bill with costs. 

Wherefore the following decree is directed to be 
entered : 

And now, June 22, 1917, this cause came on to 
be heard upon bill and demurrer; was argued by 
counsel and duly considered by the Court, and there* 
upon it is now ordered, adjudged and decreed that the 
demurrer in this case be and is hereby s^stained and 
judgment is now entered against the plaintiff and in 
favor of the defendant, and the bill is accordingly 
dismissed, with costs. 
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POOR OVERSEERS OF GREENE v. OVERSEERS OF 

DREHER. 

CASE STATED— LEGAL SETTLEMENT— ORDER OF REMOV- 
AL OF POOR PERSON. 

1 . One who comes into a poor district and is not a pauper, 
but works in various ways for a livin^^ and con^buteb 
to the upkeep of a home for two years acquires a 
legal settlement therein and will not be removed to 
another district. 



Overseers of the Poor of 
the Township of Greene 

v« 

r\ s:\x. n 4i\ t^e Couiity of Pike. No.. . 

Overseers of the Poor of i ^ ^^^„ 



In the Court of Quarter 
Sessions of the Peace in 



Township of Dreher 



Term, 1917. 



Order of Removal of Ruth Angeline Carlton, a Poor 
Person. 

Atty. for the Poor District of Greene Township, W. A. 
Erdman. 

Atty. for the Poor District of Dreher Township, M. E. 
Simons, 

Opinion by Chas. B. Staples, P. J., May 21, 1917. 

. Now January 5, 1917, it is hereby agreed by and 
between the parties to the above entitled proceedings, 
that the following case be stated for the opinion of 
the Court in the nature of a special verdict or decree 
of the said Court: 

It is agreed by the above stated parties that a 
'decree of said Court shall be entered upon the follow- 
ing case stated, with the same force and effect as if 
a petition had been regularly presented to said Court, 
setting forth the facts upon which said petition for 
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Order of Removal is based, and that a rule to show 
cause etc., had been regularly granted upon the 
defendant : 

1st. — That Alfred Carlton, late of the Town- 
ship of Dreher, Wayne County, Pennsylvania, died on 
or about March 20th, 1911, at the Hillside Home, in 
Lackawanna County, where he was maintained by 
the Overseers of the Poor of Dreher Township afore- 
said. That at the time of his death, he had a legal 
settlement in the said Township of Dreher, and was a 
charge upon the said Poor District, and was an insane 
pauper. 

2nd. — That Ruth Angeline Carlton, the 
above named poor person, is the widow of Alfred 
Carlton, and at the time of his death, had a legal 
settlement in said Poor District of Dreher., 

3rd. — That the said Ruth Angeline C&rlton 
resided in the Township of Dreher aforesaid from the 
death of her husband, Alfred Carlton, until May 1, 
1912, when her son, Randolph Carlton, rented a small 
house in the Township of Greene, in the County of 
Pike, and she and her son moved into this house. 
That said Ruth Angeline Carlton and her son lived 
together in this house until the Spring of 1916. That 
during the summers of the first two years after she 
had moved into the Township of Greene, she sewed 
for others and made candy, and in these ways earned 
money, which, with donations or presents from charit- 
ably inclined persons, were contributed to the house- 
hold expenses, but the money obtained from these 
sources was never sufficient for her support and 
maintenance. After two years, her health became 
poorer, and she was unable to earn very much with 
sewing and had to give up the making of candy. In 
the Spring of 1916, the son, Randolph Carlton, removed 



252 JUSTICES' LAW REPORTER 

Poor Overseers of Greene v. Overseers of Drehcr. 

to or near the city of Philadelphia, That during the 
time they lived together in the said Township of 
Greene, the rent was paid by Randolph Carlton. The 
household expenses, with the exception of the amounts 
contributed as aforesaid by the said Ruth Angeline 
Carlton, were also met by him. Randolph Carlton is a 
man between forty and fifty years of age. That for a 
number of years Mrs. Carlton has been addicted to the 
use of morphine, and uses a considerable quantity of 
it at all times . 

4th. — On August 26, 1916, upon complaint 
of James R. Smith, a resident of Dreher Township, 
Wayne County, an order of relief was obtained for her 
upon the Overseers of the Poor of Greene Township, 
Pike County. Previous to that time, no order of relief 
for her benefit was obtained, either in Greene Township 
or Dreher Township. Her son removed from Greene 
Township in the spring of 1916. She never rented any 
property in Greene Township nor paid any taxes there. 

It is further agreed, that if the said Court shall be 
of the opinion, from the facts as stated, that the said 
Ruth Angeline Carlton has not acquired a legal settle- 
ment in the Township of Greene, since her husband's 
death, and that her legal settlement is still in the 
Township of Dreher, that the said Court shall grant an 
Order of Removal of the said Ruth Angeline Carlton, 
from the Poor District of the Township of Greene to 
the Poor District of the Township of Dreher, and that 
the Overseers of the Poor of the Township of Dreher 
shall pay to the Overseers of the Poor of the Township 
of Greene, the costs of this proceedings, the expense 
of Removal, and the proper charges for the relief of 
said Ruth Angeline Carlton, expended byl;hem since 
the granting of the Order of Relief herein mentioned, 
and if the said Court shall be of the opinion that Ruth 
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Angeline Carlton has a legal settlement in the Town- 
ship of Greene, then the said Court shall so find, and 
direct that the Overseers of said Township of Greene 
shall pay the costs of this proceedings. 

Either party reserving the right to appeal from 
the decree or Order of Court. 

OPINION AND JUDGMENT OF THE COURT. 

Under the statement of facts, we are of the opin- 
ion that Ruth Angeline Carlton obtained a settlement 
in the Poor District of Greene Township, and that she 
is not chargeable upon Dreher Township, in the County 
of Wayne. She did have a settlement in the Poor 
District of Dreher Township, but up to the time of 
her leaving that district, and going into the Poor 
District of Greene, she was not a pauper. By an agree- 
ment and understanding with her son, she went with 
him in May, 1912, to Greene Township to live there. 
He rented, and they lived in a small house (in which 
it may be taken for granted they lived). Whether 
she did the household work, it does not appear from 
the case stated, but it being a small house, and in the 
absence of any proof at all upon the subject, it may 
be concluded that she did. She also did outside work 
and furnished money so as to be able to assist in paying 
the household expenses. She did this for two years, 
and thereby obtained a settlement in the Poor District 
of Greene. There was nothing to show that she had 
any intention than to inhabit the Poor District of 
Greene. She did not wander around doing odd jobs, 
and must have been able to take care of herself person- 
ally. It does not appear that her son took her to the 
Poor District of Greene with the understanding that 
he was to take complete care of, and provide for her. 
She helped provide for the family, and because she 
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was unable to do so for two years, it does not follow 
that she did not come to inhabit in that Poor District 
for the full year. She went to the Poor Disrict of 
Greene with her son, worked and contributed toward 
the household expenses, and we find as a fact, that she 
came to inhabit therein and established a settlement 
in that district . 

And now May 21st, 1917, for the reasons above 
stated, the Court decides that Ruth Angelina Carlton 
has a legal settlement in the Township of Greene, and 
directs that the overseers of said Poor District and 
Township of Greene shall pay costs of this proceeding. 



Editorial Departiticnt 



Franklin J. Haus, Esq. 

It is a pleasure to present the portrait this month, 
of the President of the Lehigh County Association of 
Subordinate Masristrates, viz : Franklin J. Haus, whose 
offices are at No. 5 Monocacy Block, on the bank of the 
historic Monocacy creek, in Lehigh County, though 
within the border of the new City of Bethlehem. Mr. 
Haus is a native of Bethlehem proper where he has 
lived a long life of thrift and usefulness. He was 
educated in the Parochial school of the Moravians, 
where he acquired the foundation principles of right 
living and that justice which the great Justinian made 
the comer stone of the Civil Law. The Morc-vians 
formed a distinct religious body, called "Die Herm- 
hueter," i. e. The Lord's Shepherds, who first migrated 
to Georgia, where they nearly starved. The evangelist 
Rev. George Whitfield brought the original party to 
Pennsylvania, in 1740, where he had purchased a tract 
of 5,000 acres of land from William Penn, to which he 
gave the title of Nazareth. This tract extended from 
South on the summit of Lehigh mountain to the north 
on the summit of the Blue mountain and from the 
Forest House, Easton, to the Allentown bridge, which 
area is now occupied by approximately 70,000 souls. 
These colonists were from the German states on the 
Rhine, a part of the Palatinate, where the Reformation 
took early and deep root, under the influence of 
Calvin, Luther and their contemporaries. The Mora- 
vians here not only made their mark upon the religious 
but the educational and the musical worlds. The 
Moravian Seminary under Dr. J. Clewell, was never 
more prosperous than now. The Bach Musical Festival 
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is an event which attracts professional interest from 
the whole country, under the leadership of Dr. J. 
Fred WoUe and the patronage of Charles Schwab. 

Bishop Levering, in his history of the Bethlehems, 
has traced the growth of these people as a cult, with 
a master hand. Nothing has been left to surmise. It is 
the duty of the pastor to keep a diary of events and at 
the end of the year he reads his memorabilia. The 
history is thus made up and there is no room for 
tradition, as was the case with old Herodotus. 

Justice Haus was first elected in 1895 and has 
been re-elected continuously. He has two years of the 
term to serve yet, but as Bethlehem is now a city, he 
will probably be elected Alderman for the ward in 
which he resides. All the Bethlehems aim to get 
together now, under an act of the late legislature. 
There is a tributary population of 52,000, whilst 
Allentown claims a population of 68,000 . 



Acts Approved 

Act 23 authorizes and requires the County Com- 
missioners to furnish the Judges of the Courts of 
Common Pleas and Orphans' Court with separate 
officers in the Court house, or some other building. 

Act 24 authorizes cities of the third class to appro- 
priate money for music in any public park or place, 
when the annual appropriation is made . 

Act 25 amends Section 1 of the Act of April 10, 
1915, P. L. 112, validating sales and mortgages of real 
estate of decedents so as to cover those made by 
guardians or trustees. 

Act 26 validates all appraisements made by three 
appraisers since July 21, 1913, under the Act of April 
1, 1909, known as the $5,000 law. 

Act 27 authorizes executors, administrators, 
guardians and other trustees, to invest trust funds in 
farm loan bonds of Federal Land Banks . 
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Act 28 authorizes Insurance Companies to invest 
their capital and surplus in farm loan bonds of the 
Federal Land Banks. 

Act 29 authorizes savings institutions to invest in 
farm loan bonds of Federal Land Banks. 

Act 30 authorizes supervisors of townships of the 
second class to have policemen appointed by the Court 
of Quarter Sessions, on petition of twenty five tax- 
payers of any such township . 

Police for Townships of Second Class 

AN ACT 

Authorizing £»upervisors of townships of the second class by 
authority of the court to appoint policemen; defining their 
powers- and duties; providing for their compensation;' and 
reauiring the keepers or persows in charge of jails, 
lockups, and station houses to receive persons arrested by 
such policemen. 

Section 1. Be it enacted, &c., That upon the peti- 
tion of not less than twenty-five tax-payers of any 
township of the second class to the Court of Quarter 
Sessions, representing that the safety of the citizens 
and the security of property makes it necessary for 
the appointment of one or more electors to act as 
policemen, the court shall consider said petition, and, 
if satisfied of the reasonableness and propriety of said 
application, shall authorize the supervisors of said 
township to appoint one or more qualified electors to 
act as policemen, and to serve at the will of said 
supervisors . 

Section 2. The Court shall fix the number of police- 
men necessary, the maximum compensation of such 
policemen, and shall limit the term of service of said 
policemen as it may deem proper. 

Section 3. Each policemen so appointed shall 
possess and exercise all the powers of policemen of 
cities of this Commonwealth . 

Section 4. The keepers or persons in charge of 
jails, lockups, or station-houses shall receive all persons 
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arrested by such policemen for the commission of any 
offense against the laws of this Commonwealth within 
said township. 

Section 5. Each policeman, when on duty, shall 
wear a shield or badge, with the words "township 
police," and the name of the township for which he 
was appointed, inscribed thereon . 

Section 6. The said policeman shall be paid, from 
the funds of said townships, such compensation as may 
be fixed by the supervisors in accordance with the 
limitations prescribed by this act . 

Section 7. The act approved the ninth day of May, 
one thousand eight hundred eighty-nine (Pamphlet 
Laws, one fifty-six), entitled "An act authorizing the 
appointment of deputy constables, vested with the 
power of policemen, on petition of the citizens of any 
township, by the Court of Quarter Sessions of the 
counties of this Commonwealth", is hereby repealed, 
in so far is it relates to townships of the second class. 

All other acts or parts of acts inconsistent here- 
with be and the same are hereby repealed . 

Approved — ^The 5th day of April, A. D. 1917. 

MARTIN G. BRUMBAUGH. 

Act 31 amends the Act of May 3, 1909, P. L. 424, 
regulating the publication of certain legal advertise- 
ments in a legal newspaper issued at least weekly, so 
as to apply to all counties having a population of one 
hundred and fifty thousand or more. The limit was 
500,000 before . 

Act 32 regulates the closed season for catching 
sturgeon in Lake Erie . 

Act 33 fixes the compensation of poor directors 
in counties of over one million and less than 1,300,000 
at $3500 a year. 

Act 34 authorizes County Commissioners to 
contract for lighting county bridges. 
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Act 35 regulates the manner of filling vacancies 
in the City Council of a City of the third class, by a 
vote of a majority of the Council, and authorizing the 
Court of Common Pleas to fill when all are vacant. 

Act 36 fixes the salaries of the State police : Super- 
intendent, $6,000; peputy, $3,500; Captains (4), 
$2,400; Lieutenants (4), $1,800; First sergeants (4)f 
$1,350; Sergeants (16), $1,200; Corporals (32), 
$1,100; Privates (270), $1,020. Increase of $60 after 
two years and $60 more after four years continuous 
service . 

Act 37 declares the law of Limited Partnerships; 
approved April 12, 1917. 

^ Act 38 amends Sections 1, 2, 3, 5, and 6 of the 
Partnership Law of May 9, 1899, and the amendment 
of July 9, 1901, P. L. 625, as to limited liability. 

Act 39 raises the charge per week for keeping 
indigent insane at State hospitals from $1.75 to $2.50. 

Act 40 amends the Act of June 7, 1915, P. L. 870, 
in relation to the burial of soldiers, sailors and marines. 
The price authorized is raised to $75. The County 
Commissioners are required to make careful inquiry in 
each case, before drawing their warrant on the 
County Treasurer. 

Act 41 authorizes the County Commissioners to 
expend $75 for the burial of an indigent widow of a 
soldier or sailor. 

Act 42 amends Section 35 of the Act of March 
26, 1915, P. L. 18, so as to correct some of the blunders 
of the law reformers and codifiers . 

Act 43 authorizes Jesse and Nora Kuhl, to sue the 
State for damages sustained on the Lake road, because 
of negligence by the State. 

Act 44 does the same for David and Hattie 
Yeagley as in 43 . 

Act 45 does the same for O. M. Warner as the 
two acts above. 
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Act 46 regulates the distribution of public 
documents . 

Act 47 corrects an error in Section 1 of the Act 
of May 14, 1915 (P. L. 500), as to municipal liens for 
grading, &c., in boroughs, so as to make it accord 
with the original. 

Act 48 enables foreign beneficiary associations 
and corporations to hold real estate in Pennsylvania 
and validates titles of such lands now held . 

Act 49 authorizes Harry C. Swift, of Bedford 
County to sue the State for injuries received on the 
State highway near Riddlesburg. 

Act 50 authorizes the Somerset Contracting 
Company to sue the State. 

Act 51 amends Section 1, of the Act of June 16, 
1891, P. L. 298, so as to fix the election of assistant 
assessors "at the next municipal election and every 
four years there£>fter." 

Act 52 authorizes Theodore and Nellie May Davis 
to sue the State for damages for hurts on the State 
road in Erie county. 

Act 53 authorizes Charles S. Gruff to sue the State 
for personal injuries on a State highway. 

Act 54 revives and continues the Commissioners 
of Uniform Legislation, their expenses only to be paid. 

Act 55 validates party contra«3ts for highway 
construction under Act of May 11, 1909, P. L. 506. 

Act 56 repeals the Act of June 13, 1911, P. L. 
903, in regaird* to deputy sheriffs, in counties of 
between 750,000 and 1,200,000 population. 

Act 57 amends the Act of June 2, 1915, P. L. 
758, so as to ra*ise some clerks' salaries in the work- 
men's compensation bureau. 

Act 58, Approved April 24, 1917, is the Judicial 
apportionment, which the Court of Common Pleas of 
Dauphin County pronounced constitutional. 
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Act 59 £*inends Sec. 19 of the Act of May 8, 1883 
P. L. 21 by eliminatin^r the words "and of the County 
where such person {has been examined." This refers 
to investigations by the Board of Public Charities. 

Act 60 fixes the salaries of clerks (in the State 
Depi>irtment of Banking. 

Act 61' authorizes natural gas dompaniea to 
manufacture or purchase and trc^nsport and supply 
manufactured fuel gas. It amends the Act of Me^y 29, 
1885, P. L. 29. 

Act 62 regulates the practice in allowing appea^ls 
from Orders of Court entered on motions to quash 
or dissolve writs of foreign attachment. 

Act 63 amends Sec. 1, Act of April 27, 1909, 
P. L. 237, reducing the license fee to milk (dealers in 
Philadelphia. 

Act 64 e^mends Sec. 1, Act of June 7, 1901, P. L. 
610 in respect to laying out roads, etc. in townships of 
the first class, on petition of a majority in interest, etc. 

Act 65 authorizes trustees of the insane, or 
directors or overseers of the poor, to provide a build- 
ing or rooms for the care, treatment and maintenance 
of persons temporarily mentally deranged. 

Act 66 validates certain elections to increase the 
indebtedness of municipalities under the Act of April 
20, 1874. 

Act 67 gives the Municipal Court of Philadelphia 
power over houses of detention. 

Act 68 relates to Philadelphia alone. 

Act 69 amends the Act of June 13, 1911 P. L. 
906, )So as to fix the cost of maintaining the chronic 
insane in the State asylum &t not exceeding $4 per 
week, two dollars of which shall be charged ;to the 
county or poor district from which the patient was 
sent. 

Act 70 exempts free from the claims of all 
creditors the proceeds of certain life insuraoice and 
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annuity contracts, bona fide taken out by any person, 
not exceeding one hundred dollars per month. 

Act 71 provides for the organization, government, 
discipline, maintenance i>nd ^regulation of the armed 
land forces of this Commonwealth. It is a code in itself. 

Act 72 authorizes County Commissioners to 
appoint care takers for the county roads and vests in 
them the powers of police in mr^king arrests; but 
they are not to receive £-ny fines or penalties. 

Act 73 confers civil service upon the firemen of 
Philadelphia. 

Act 74 authorizes councils of cities, boroughs or 
towns to lease water supply works from owners, for a 
term of years, the rates to be che-rged for supply to 
be fixed, with the approval of the public service 
commission. 

Act 75 validates elections, when held heretofore 
in boroughs, etc, to become cities of the third class. 

Act 76 amends the Act of June 27, 1913, P. L. 
573, so as to apply to cities of the third class when 
pr«rtly located in different counties, for example, the 
Bethlehems. 

Act 77 relates to the Commissioners of Navigation 
of the Delaware River. 

Act 78 validates the Acts of Corporations done 
before their charters were recorded. 

Act 79 repeals the Act of March 30, 1872, P. L. 
669, relating to road viewers in Allegheny County. 

Act 80 repeals Sec. 1, of the Act of May 8, 1855, 
P. L. 520, fixing the price paid for keeping prisoners 
in the county jail of Allegheny. 

Act 81 repeals the Act of May 4, 1832, P. L. 478, 
as to destruction of foxes in Allegheny, Csfflibria, 
York, -Mercer, Union, Huntingdon, Luzerne and 
Schuylkill Counties. 

Act 82 repeals the Act of April 13, 1859, P. L. 
624, as to vagrants, etc., in Allegheny County. 



i 
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Act 83 repeals the Act of April 22, 1863, P. L. 
574, as to compromise with bond holders of Allegheny 
County. 

Act 84 repeals the Act of April 14, 1851, P. L. 
541, so far m it relates to taxation of dogs in 
Allegheny County. 

Act 85 amends the Practice Act of May|14, 1915, 
P. L. 483, by adding to Section 12 : 

"Provided that counties, cities, boroughs, town- 
ships, school districts ,and other municipalities shall 
not be required to file an £*ffidavit of defense." 

Act 86 provides for the, issuing a hunter's license 
to non-residents of the state, on payment of $10. The 
details are left to the Game Commission. 

Act 87 a*ppropriates $15,000 to the Legislative 
Reference Bureau for two years in the work of 
codifying laws topically . 

Act 88 authorizes the Forestry Department to 
purchase surface rights of lands to be, used as St&te 
Forests. 

Act .89 amends Sec. 14, of the Act of July 12, 
1913, P. L. 711, providing for appeals from the Phila- 
delphia Municipal Court to the Superior or Supreme 
Court. 

Act 90 authorizes municipalities to require bonds, 
in erection, etc., of public buildings to protect material 
men and mechanics. 

Act 91 authorizes Lee Greenleaf to sue the State 
for damages sustn^Ined on the crooked highway between 
Williamsport and Ralston. 

Act 92 authorizes Ida Collins of Somerset to sue 
the State for the death of her husband on the State 
highwf*/ near Meyersdale. 

Act 93 amends Sec. 1, of Ch. 2, Art. 4, Act of 
May 14, 1915, P. L. 312, borough code as to petition 
for the erection of a new borough from two or more 
boroughs. 
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Act 94 authorizes cities to appropria-te money for 
sustaining the National Guard. 

Act 95 validates tax liens since May 21, 1913. 

Act 96 presents a code regulating moving picture 
operations. 

Act 97 fixes the salary of a director of the poor 
in Schuylkill County at $2500 per annum instead of 
$1200. 

Act 98 repeals the Act of March 6, 1872, P. L. 
208, as to fees,, etc. of County officers in Allegheny 
County. 

Act 99 repeals an Act of April 8, 1862, P. L. 
327, relating to Allegheny County. 

Act 100 repeals an Act relating to Bond Holders 
in Allegheny County, Janu£-ry 29, 1863, P. L. 12. 

Act 101 repeals the Act of March 12, 1873, P. L. 
255, as to sinking fund of Allegheny County. 

Act 102 repeji-ls an Act of March 22, 1866, P. L. 
297, as to terms of Courts, in Allegheny County. 

Act 103 repeals Act of April 5, 1866, P. L. 521, 
as to summons of jurors in Allegheny County. 

Act 104 repeals Act of April 13, 1868, P. L. 971, 
relating to magistrates in boroughs south of the Ohio 
and Allegheny Rivers in Allegheny County. 

Act 105 amends several sections of the State 
Highw£*y Act of 1911. 

Act 106 Provides for a Commission of Public 
Safety and Defense and appropriates $2,000,000 to 
that purpose. 

Act 107, relates to increase of indebtedness in 
Philadelphia. 

Act 108 rek'tes to contracts and purchase of 
supplies in Philadelphia. 

Act 109 is the usual title quieting Act as to 
citizens of the United States and corporations. 

Act 110 repeals an Act of April 1, 1909, P. L. 
100, as to a sinking fund commission. 
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Act 111, permits ps-yment of fines in criminal 
proceedings, by installments. 

Act 112 authorizes the Kay family to sue the 
State for highway damages. 

Act 113 authorizes the McAllisters of Clinton 
County to sue the State for injuries on the highway. 

Act 114 authorizes Edward Fay a»nd son to sue 
the State on a contract. 

Act 115 relates to expenses of County Officers in 
attending a State association outing. 

Act 116 authorizes Jr-mes L. and Mary A. Baker 
of Harrisburg to sue the State for injuries on the 
crooked highway between Williamsport and Bodines. 

Act 117 relates to hawking in Philadelphia. 

Act 118 r*mends the School Code in respect to 
blind children. 

Act 119 regulates the practice of pharmacy. 

Act 120 relates to incorporated fire companies. 

Act 121 prescribes a penalty of $25 for using 
milk containers of others. 

Act 122 provides for filling vroancies in the office 
of tax collector by appointment by County Commis- 
sioners, Act of June 25, 1885, July 2,, 1895 and April 
27, 1909, repealed. 

Act 123, relates to the care of indigent deaf and 
dumb, by poor officers and supervision by the Board 
of Public Chfcities. 

Act 124 regulates insecticides and fungicides. 

Act 125 authorizes foreign motor vehicle makers 
to hold real estate and carry on business in 
Pennsylvania. 

Act 126 authorizes directors of corporations to 
be paid for their services. 

Act 127 regulates the practice of Osteopathy. 

Act 128 is a supplement to the highway 
department laws. 

Act 129 authorizes the Sheriff to hold inquisitions, 
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condemnations, inquiries of d£*mages, lunacy, habitual 
drunkenness, or partition by his deputy. 

Act 130 amends the Act of May 13, 1915, P. L. 
293, as to certain corporations. 

Act 131 relates to traveling expenses of an 
indigent insa^ie person. 

Act 132 fixes the fees of witnesses at Coroners' 
inquests at $1 per day and 3 cents per mile, to be 
paid by the County on certificate of the Coroner. 

Act 133 relates to the Board of Public Charities 
and luna4dcs. 

Act 134 mc^kes the fraudulent conversion of 
property or the proceeds of property a misdemeanor, 
the penalty being a fine not exceeding $1,000 and 
imprisonment not exceeding five years, both or either. 

Act 135 amends the law as to nominations a«id 
elections in cities of the second class. 

Act 136 amends the primary election law of July 
12, 1913, P. L. 719, in several important pr-rticulars. 

Act 137 relates to inquisitions in lunacy etc., 
Sec. 16, of the Act of 1836, amended by the Act of 
June 10, 1911, P. L. 866, is further amended so as to 
cure defects of some proceedings under it and validate 
them. 

Act 138 relates to applications of societies not for 
profit to be incorporated and refusal by the Courts. 

Act 139 relates to inspectors in the State 
Department of Labor. 

Act 140 fixes the compensation of County Engi- 
neer and deputy in counties having more than 
800,000 and less than 1,400,000 population. 



Personal Opinioa Not Valid Excuse 

Personal opinions against vaccination as a preven- 
tive of smallpox do not excuse a parent for failure to 
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send his children to school, according to a recent decis- 
ion by Judge Orlady in the Superior Court. 

William Gillen refused to send his two children, 9 
and 10 years old, to school because he was opposed to 
vaccination. He was found guilty before a Magistrate 
of violating the compulsory school law and was fined 
$2 and costs. 

Gillen appealed to Quarter Sessions Court, where 
the fine was upheld, and then he appealed to the 
Superior Court. He contended that his case came 
under an exception to the compulsory school law, 
which says: 

"Any pupil prevented from attending school on 
account of the health or sanitation laws of this com- 
monwealth, or by the sanitary regulations of the local 
board of health or the board of school directors, is 
hereby relieved from complying with the provisions 
of this act concerning compulsory attendance during 
such time as he is thereby prevented from attending 
school." 

Judge Orlady answered this appeal by character- 
izing the exceptions as referring "only to temporary 
or emergent conditions." 

"The exceptions cannot refer to such a condition 
as to fix a permanent exemption from school atten- 
dance on account of the individual opinion of the par- 
ent in regard to his propriety of complying with 
health regulation," said the Judge. 



Referendum Constitutional 

The Supreme Court of Pennsylvania has orderedthe 
recalcitrant Mayor and Commissioners forWilkes-Barre 
to cease their disregard of law and submit to the voters 
CI that ill-^'ovenied city a proposition of approval or 
disapproval of an ordinance awarding a lighting con- 
tract for five years to a favored corporation. This is in 
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pursuance of a referendum provision in the law. The 
decision of the court could not be otherwise in a dem- 
ocracy. It will be far-reaching in effect. If we should 
have a constitutional convention inflicted upon us, at a 
cost of a million of dollars, the people of Pennsylvania 
will be entitled to some return, and the largest benefit 
would be a constitutional provision that no law or or- 
dinance involving taxation and expenditure shall be- 
come operative, except it be first referred to the peo- 
ple and approved by them, who have to foot the bill. 



An Appeal to Reason 

"When this cruel war is over," it is devoutly to be 
hoped that Reason may be restored to her proper 
throne. It is too much to expect sanity now. Mars, with 
his flaming sword and blood red shield goes forth to 
destroy. The Divine annunciation at the birth of Jes- 
us, "Peace on earth and good will to men," has no place 
in the program of Mars. One must be turned with 
sickened heart from the doom of discord. But there 
must be an awakening. Let us not forget that there can 
be no safety when constitutions and laws are 
abrogated. 



Educational Folly 

A poet said : 

''A little learning is a dangerous thing; 

Drink deep or touch not the Pierian Spring." 

The great minds who evolved the common school 
system, never dreamed of the fads and frills put on it 
now. The upshot of it is that the fundamental branch- 
es are neglected. Many graduates know less about 
spelling and writing English than about the pins and 
persiflage of the latest style of sporting vehicles. 
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SYRAKIS V. MANTOS ET AL. 

APPEALS FROM JUDGMENTS OF JUSTICES OF THE PEACE 
RULE TO STRIKE OFF APPEAL WHERE DEFENDANT 
PAID THE COSTS BUT REFUSED TO GIVE REC- 
OGNIZANCE FOR COSTS LIKELY TO ACCRUE 
—ACTS OF 24 JUNE, 1885, P. L. 159: 29 
MAY, 1907, P. L. 306, AND LOCAL ACT 
OF 22 MARCH, 1869, P. L. 478. 

1 . Where, after judgmeirt before a Ju£«tice of the Peace againsi 
a defendant he paid the justices' costs and demanded a 
transcript without having entered a recognizance either 
for the costs likely to accrue or the debt, interest and 
costs, in the event of the affirmance of the judgment on 
appeal, which transcript of appeal was filed in the Court 
of Common Pleat', on a rule to strike off the appeal, it> 
was held: 

(a) That, under the Act of 29 May, 1907, P. L. 306, an 
appeal may be taken' by either the plaintiff or defendant from 
such a judgment by the payment of all costs accrued 
and the giving of bail for future costs, or without the 
payment of any costs by entering good and sufficient 
bail absolute for the payment oT debt, interest and costj^ 
that have and will accrue orr affirmance of the judgment 

(b) It is not apparent from all that is set out in this Act 
of 1907 that there is any purpose to abolish the bail abso- 
lute for costi* that may thereafter accrue as provided foi 
by previously existing legislation even if the appellant 
did pay the then accrued costs in cash. 

(c) That the rule should be made absolute and the appeal 
£«tricken off. 

2. The local Act of March 22 1869, P. L. 478, relating to 
Westmoreland County is repealed by the Act of 29 May,, 
1907, P. L. 306, amending the Act of. 24 June, 1885, 
P. L. 159. 

r In the Court of Common 
Syrakis I Pleas of Westmoreland 

V. / County. 

M&'ntos et al. j No. 2, February Term, 

f 1917. 



Rule to strike off appeal. 



Samuel M. Ankney, for rule, 
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Syrakis v. Mantos et al. 

P. V. Neel, contra. 

Opinion by McConnell, J. 1917. 

On the 23rd of October, 1916, the ^plaintiff 
recovered before J. R. Bell, a Justice of the Peace, 
judgment for the sum of 244.47, ag£>inst the defend- 
antSy. being at the trial, and there irepresented by 
counsel, after judgment against them, paid the 
justice's costs, and demanded a« transcript of appeal, 
without having entered into a recognizance either 
for the costs likely to accure, or for the debt, 
interest and costs, in the event of the affirmance of 
the judgment, on appeal. The trr-nscript of appeal 
was, nevertheless, issued by the Justice, and was filed 
in the Court of Common Pleas, at the £>bove stated 
number Mid term. On the 23rd of November, 1916, 
the plaintiff there in presented his petition to this 
Court reciting the foregoing facts, and praying that 
the appeal be stricken, off on account of the failure 
to enter any recognizance when the appeal was 
asked for and obtained. On that basis, the pending 
rule was issued and served. Should the appe^-l, on 
that account, be stricken off? That is the question to 
be disposed of. Elaborate briefs have been presented, 
exhibiting a great contr&^riety of opinion in the lower 
Courts on this question. 

The legislature has very frequently dealt with 
what an &ppellant shall do, on taking an appeal. 
Some of the acts have been prompted by the consid- 
eration that officers, who have no interest in the 
result of the litigation, ought not to be requested to 
wait for their fees for services in connection with 
the case, until it's fate would be determined on appeal, 
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and their fees, as costs, have, therefore, been made 
demandable by the justice presently, from the 
£*ppellant — allowing the appellant ultimately to 
recover them from appellee, if the appellant should 
finally prevail in the appeal. Other of these acts 
contain provisions presumably prompted by the 
consideration thi.*!: a litigant who has once prevailed 
in a tribunal designated by the law, ought to be 
entitled to have the ^protection of a recognizance for 
debt, interest and costs, when his adversary seeks 
to further protrji-^t the litigation, by taking an appeal. 
It v7ould serve no useful purpose to enter in great 
detail upon, either a review of these numerous acts 
of assembly, or the conflicting decisions of the Courts, 
in construing them. Suffice it to say that the latest 
legislative expression of some of the conditions upon 
which an apper-1 may be taken h to be found in the 
Act of 29th May, 1907, P. L. 306— which Act is 
entitled: "An Act to amend section one of An Act 
entitled 'An Act relative to costs in suits before Alder- 
men and Justices of the Peace, and the collection of 
the same^ r-pproved the twenty-fourth day of June, 
Anno Domini, one thousand eight hundred and eighty- 
five; providing that when an r-ppellant shall enter 
good and sufficient bail absolute for the p2*3niient of 
debt, interest and costs, on affirmance of the judgment, 
in which case, the appellant shall not be required to 
pay the cc^ts before tr-king such appeal." The section 
of the Act ©f 1885 to be amended had provided as 
follows: "That in all cases of appeal from the 
judgment of an Alderman or a Justice of the Peace 
the said Alderman or Justice shall be entitled to 
demand and receive from the appellant, the costs in 
the case, before m^yking and delivery of the transcript 
for said appeal; and if the appellant shall finally 
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recover jud^rment in the case apperV.ed, he shall be 
entitled to receive and collect from the adverse party, 
the costs so as aforesaid paid on appeal." Thr*i lan- 
guAge remains unchanged in the amending act, but 
it is there qu£«lified, through the instrumentality of 
the following proviso: "Provided, however, Thr*t if 
any appellant shall give good and sufficient bail 
absolute, for the payment of debt, interest, and costs 
that h£*ve and will, accrue on affirmance of . the 
judgment, the appellant shall not be required to pay 
any costs, before taking an appeal." That may be 
taken to be the final word of the legislature on that 
particul&r point of the payment of costs on the taking 
of an appeal — ^for* by Section 2, "All acts and parts 
of acts, general, special, or local, inconsistent here- 
with, be and the same is hereby repealed/' and no 
later statute deals with the question. It is to be here 
noted that the Act deals only with "costs" and the 
mode of their collection. 

The appellants, who were the defendants, con- 
tend that this latest Act gives them the right of 
choice between two modes of perfecting their repeal, 
viz: (1) by paying the then-accrued costs, or, (2) by 
giving good and sufficient bail absolute for payment of 
debt, interest, and costs that have and will accrue on 
affirmance of the judgment, and, further, that they, 
having exercised their right of dhoice in mode of 
perfecting the appeal, by paying the then-accrued 
costs, when they received the transcript of r^ppeal 
— ^they are not also obliged to give any recognizr^nce, 
in order that their appeal be perfected. It is quite 
plain, from the terms of the Act, that, if they give 
recognizance, in that form, they need not presently 
pay the "costs" — ^but the langur-ge of the amended 
Act does not, in the broad sense asserted, make it 
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apparent that it was the spirit and design of the Act 
to bestow a right pf choice on appellants between two 
methods of perfecting an appeal — nor is it apparent 
that it was the design of the Act to therein prescribe 
cverji;hing that an appellant should be obliged to do 
to perfect L'a appeal. On the contrary, the language of 
the Act rather indicates that its designed scope and 
function is to regulate what may be exacted from them 
in cash by demand of the Justice. Compliance with 
th£>i demand may be avoided by giving the special 
form of recognizance therein prescribed, but there is 
not apparent from all that is set out in the Act, any 
purpose to abolish the bail absolute for costs th&t 
may thereafter accrue, as provided for by previously 
existing legislation, even if an appellant did p&y the 
then-accrued costs in cash. 

The Act of 1885 was a jgreneral act, entitled "An 
Act relative to costs in suits before Aldermen and 
Justices of the Peace and the collection of the same. 
It is not, in form, an amendment of any other act, 
but purports to be an independent ena'2tment with a 
scope and purpose of its own. By the section amended 
by the Act of 1907, the Justice was entitled to demand 
and receive from appellant, the costs in the case, before 
the making and delivery of the transcript of appeal, 
and for the enforcement of what was then paya«ble 
he could and should refuse an appeal. The appellant 
wr«3 subject to the demand of the Justice for those 
costs, and could only get the appeal by conforming 
thereto. This 'Act of 1885, though a general act, did 
not purport to repeal any local act on the same subject 
theretofore existing — and there were many^of them in 
force in the State. This was the first general Act 
dealing with the collection of the costs, in that way, 
that had cocrued up to the time of appeal. 
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By an act relating to fifteen coanties of the State, 
viz : the Act of March 2nd, 1868, P. L. 256 and 257, 
it had been theretofore provided that no appeal shall 
be allowed, unless the appellant pay all costs accrued. 
The provisions of this local act were la-ter extended 
to several other counties — ^by special acts. By the 
Act of March 22nd, 1869, P. L. 478, it was provided 
that "hereafter, in all cases of E-ppeals from the 
judgments of Justices of the Peace in the County of 
Westmoreland, the party or parties appealing shall 
pay to the Justice before whom the case was tried, 
all his fees and all the constable's fee's in the, case; 
and the said Justiec shall receipt on his record for 
said fees, so that it shall t-ppear on the transcript, 
the same to abide the final determination of the case, 
as all other costs thereon; and no a-ppeal need be 
allowed by the Justice till said fees are paid." Many 
other local acts of the same tenor were ma»de appli- 
cable to other counties of the State. Whether the 
general Act of 1885 repealed these local acts . by 
implication, is not a-t all clear — ^it having no express 
repealing clause of either general or special appli- 
cation. They, like the Act of 1885, deal only with 
accrued costs — no mention being made of recogniz- 
ances; But the Act of 1907 does manifest an intent 
to make applicable for the State in general the uni- 
form rule as to what costs should be paid in 
cash, for its second section, for the purpose of secur- 
ing uniiformity, provides that "all acts and parts of 
acts general, special, or locaJ, inconsistent herewith, 
are hereby repealed." under the local Act of 1869, 
applicable in our county before the pass£*ge of the 
Act of 1907, it was only required th£*t the appellant 
should pr-y the Justice's fees and the constable's fees, 
but under the terms of the Act of 1885, made appli- 
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cable after the Act of 1907 had repealed the local 
act, the fees of witnesses were also to be paid. 
Carbaugh v. Sanders, appellant, 13 Sup., 361. Apropos 
of the terms of the Act of 1885, it is said in the opinion 
of the Court in the case above cited: "A direction 
contained in the stc^tute, though couched in merely 
permissive language, shall not be construed £-3 leaving 
compliance optional, where good sense of the entire 
enactment requires its provisions to be deemed com- 
pulsory." It was, therefore, decided in that case tht«t 
the Justice was not merely permitted under the Act 
to demand the costs, but that it was his duty to do so. 
But thus far we have dealt only with the s^tutory 
provisions relative to payment of costs, ascertainable 
T't the time the appeal is taken, and not of what an 
appellant must do, if anything, in respect to giving 
bail for costs that may thereafter accrue in the 
appec:*led case. The Act of 1885 only deals with costs 
then-accrued and, therefore, definitely ascertainable^ 
and which €<:e made payable by an appellant; it 
nowhere speaks about the matter of bail for costs 
accruing in the future, £*nd, therefore, unascertain- 
£*ole, at the time. It only deals with the phase of an 
appeal which could be made a cash transaction. The 
costs to accrue in the future would then be an 
unknown factor, and could not be pa»id in cash, and 
their security was not touched upon by the Act because 
not within its designed scope. 

Obviously, in so far as bail for future costs was 
concerned, it was not designed that the Act of 1885 
should deal therewith r-t all. But there is nothing 
expressed or implied in the Act which indicates that, 
il there was already legislation then operating on the 
matter of bail for future and theti-un^iScertained 
costs, that such existing legislation should be super** 
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seded or repealed by the original Act of 1885. From 
earliest times, there has. been a clear line of distinc- 
tion in the legislation, between '^costs'' payable on 
appeal and "bail" on taking an £-ppeal. Not to mention 
the Act of 1810 on this subject, an Act was passe'd 
on the 20th of Mc-rch, 1845, which, recognizing the 
obligation existing under previous acts to give bail 
on taking an appeal, undertook to regulate and alter 
the form of the previously required recognizance in 
the following m£>nner: That in lieu of the bail here- 
tofore required by law * * * the bail in cases of 
apper*l from the judgments of Aldermen and Justices 
of the Peace, and from the awards of arbitrators 
shall be bail absolute in double the probable amount 
of costs accrued and likely to £Ocrue in such cases, 
with one or more sufficient sureties, conditioned for 
the payment of ail costs accrued or that may be 
legally recovered in such cases against the appell- 
ants." This provision is found in an act concerning 
bail and attachment — and containing no reference to 
payment in cash of any accrued costs. The 4th section 
of the Act of 1810 had prescribed the form of recog- 
nizance which this Act of 1845 changed the form of 
somewhi:-t. "The Act of March 20, 1845, 188, made 
some change in the form of the rceognizance ; but 
did not otherwise alter the Act of 1810 in this 
particular." Fellon v. Weyman, 10 Pa. 1. In Hess & 
Valentine on Practice, in Subordinate Courts in Penn^ 
sylvanir-, on page 268, we find that: "The recogniz- 
ance given by an appellant may be of two kinds^ 
Either a recognizance in double the probable amount 
of costs accrued or likely to £:ocrue in the case (1) 
which is the form used when all costs have been 
paid ; or a recognizance with bail absolute, conditioned 
for the payment of debt, interest and costs, which 
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kind must be given when only the costs of appeal 
have been paid by the appellant" 

At the time this book was published, the Act of 
1907 had not been passed — ^but an Act of 1901 had 
been passed, which only dealt with the question in o 
limited way, as an amendment of another act of 
limited application passed in 1897. Both the Act of 
1901 fcid 1897 have beeu superseded by the provisions 
of the Act of 1907, as Judge Reed has shown in 18 
Dist., 639. The reference to paying only the "costs of 
appeal" is to the provisions of this now-repealed Act 
of 1901. 

Speaking of the effect of the Act of 1907, Judge 
Reed of Jeffjerson County, in the case of Snyder v. 
Baur, 18 Dist. at page 640, sc^ys: 'It also eliminates 
the discrimination which it is alleged the Act of 1901 
injected into the Act of 1885. I think it is now clear 
that an appeal may be t^^ken by either plaintiff or 
defendant, under the Act of 1885, as amended by the 
Act of 1907, by the payment of all costs accrued aoid 
the giving of bail for ftuure costs, or, without the 
payment of any costs, by entering good and sufficient 
bail absolute for the payment of debt, interest and 
costs ihtA. have and will accrue on affirmance of the 
judgment." In his opinion, the Act of 1885, which 
dealt only with accrued costs and the mode of enfor- 
cing payment thereof, did not abrogate the prior 
provisions of the law providing for bail and recog- 
nizance to indemnify for other costs, that £«re likely 
to afterwards accrue} in the case. That right to have 
a recognizance with bail existed before the Act of 
1885 wx:*3 passed, and it only purports to deal with 
costs that were ascertainable at the time of appeal, 
and nowhere sayd that bail shr41 not dtill be neceisary 
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away the necessity for it. The p&yment in cash of 
costs then accrued is not inconsistent with the continu- 
ing necessity for bail for costs not then accruecl. The 
Act of 1885 does not say that the payment of accrued 
costs is all that tm appellant is required to do to 
perfect his appeal, nor does it, anywhere, expressly 
repeal any general or local law providing that b»il 
shall be given covering prospective costs. How, then, 
does the Act of 1886 work a repeal, except to the 
extent that cash p&yment may cover a portion, and 
only a portion, of what the previous legislation had 
provided the recognizance should cover? 

In our opinion, the necessity for the recognizance 
still exists — although it need not cover all that it 
would have to cover, but for the Act of 1885 m»king 
the portion of the costs that had then accrued to be 
presently payable in cash instead of being secured 
by bail. The matter of cash ps^yment of costs, and the 
matter of giving recognizances, have been dealt with 
as separate subjects of leg)islation, down until the 
Act of 1907 — which Act provided for the first time 
how tm appellant might relieve himself from making 
any present payment of| cash — by giving a recogniz- 
ance for debt, interest and costs — thus making a 
recognizance to cover the whole obligation of an 
r.<ppellant, instead of discharging it in part by cash, 
and in part by giving bail as the provisions of the 
Act of 1885 had obliged him to do. In the case of 
Ruth vv Ruth, 22 Dist., 68, Judge Landis says: "We 
have, then, in such cases, two methods of appeal: 
the appellant may pay the costs and give bail for 
such as shall thereafter accrue, or, he may give bail 
absolute, and appeal without, in the first instance^ 
paying the costs." Judge Hinckley, in Beecher v. 
Messerly, 59 Pitts. L. J., 437, says: "We see nothing, 
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however, in the Act of 1907 which changes the law 
with respect to the giving of b&il on taking an appeal. 
AU that the legislature has thus far done is to 
provide that an indigent appellant may appeal with^ 
out the payment of costs, but all the other requirements 
must be observed/' 

There is some editorial comment on this question 
in 12 Justice's Law Reporter, 276, in harmony with 
the foregoing cases, wherewith we entirely agree. 
There are lower court casea that are not in accord 
with the views above expressed, but giving careful con- 
sideration thereto, we think the views above expressed 
will alone harmonize with the acts of assembly. Some 
of these cases are predicated, to some extent, on the 
provisions of the Act of 1901, which Act has been 
superseded by the Act of 1907. The position of the 
appellant's counsel is that, h£^ng paid the accrued 
costs, they, as appellants, were not obliged to give 
any bail for costs that may s^fterwards accrue in the 
case* The justice's transcript of appeal contains this: 
''Attorney Paul Neel i.«J:s for an appeal, and pays 
the Justice's costs, but refuses to give bail for costs 
that may accrue." The Justice evidently had demanded 
the recognizance in addition to the payment of 
accrued costs, but on advice of counsel the defend- 
ants refused to give it. This position is based on the 
view that the Act of 1907, dealing with the whole 
question of what .would ^^.e necessary to perfect an 
appeal, and not simply with wha4; was demandable 
in cash, and providing a mode of enforcing payment 
of what was demandable, — ^gave an appell&nt the 
right to choose between paying the costs accrued, 
aind gliving & recoglnizance for debt, interest and 
costs. But the Act still left the justice free to demand 
payment of costs and the giving of bail absolute for 
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costs not yet accrued, in accordance with other exisc- 
ing law. The Act provided a mode whereby the appel- 
lant could thwart the demand of the Justice for any 
present cash payments of costs, by giving bail for 
debt, interest and costs. But, even if he did make a 
CL'ih payment of accrued costs, and also gave bail for 
debt, interest, and costs — as he could do to accomp- 
lish the speci&I purpose of that Act — that recognise, 
ance, so given, would, notwithstanding the accrued 
costs had been fully paid, still be an obligation bind- 
ing on the bail. The volunt2>ry payment of the costs 
did not nullify the legal effect of the recognizance* 
Cambria Auto Co. v. Freschkom, 54 Sup., 268. There- 
fore, the Act of 1907 did not make it possible to avoid 
the obligation of & recognizance, by simply paying 
accrued costs. And if an appellant did not see fit to 
thwart the demand of the Justice for present payment 
of nocrued costs, by the mode provided him for that 
purpose, he, the appellant, would have to both pay 
accinied costs and give bail for costs likely to accrue 
— or not be ^^ble to have an appeal. There was no 
recognizance given in this case at all, and there is 
nothing that can be perfected by amendment. Ff>ir« 
ch^d V. Best, 6 Dist., 478; Guilky v. Gillingham, 3 
S. & R., 93 ; McUhaney v. Holland, 111 Fa. 634. 

The rule to strike off the appe&I is, therefore, 
made absolute. 

— ^Westmoreland Law JottmaL 
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APPEALS FROM REPORTS OF AUDITORS IN RE 
SCHOOL DISTRICT OF HANOVER TOWNSHIP. 

Court of Common Pleas of Luzerne County, No. 474, 
June Term, 1912. 

P. W, McKeown, a-nd F. A. McGuigan for Appellants^ 

J. D. F£-mham, for Taxpayers. 

Opinion by Strauss, J. July 14, 1916, sorcharging. 
(For full opinion see 18 Luz. Leg. Reg. 419.) 

ExceVpt. 

We have not arrived at our opinion without great 
difficulty and labor, nor until we had frequently con- 
sulted with the other judges. As to two items, being 
surcharges Nos. 2 and 3, upon which we hapve declined 
to surcharge the directors according to the contention 
of the taxpayers, the judges have not been unanimous 
in the conclusion reached. As to the others, and especi- 
ally as to Nos. 4, 5 and 6, because of the drastic con- 
sequences of our conclusions and because of In Re 
Appeal of Maud S. Jones from Auditors' Report of 
Uniontown Borough School District, reported in Vol. 
11, Pa. Justices' Law Reporter, 266, which has been 
called to our attention and which we have C£<refully 
examined, we shall permit formal exceptions to be filed 
to the decree this day entered, and to the several find- 
ings of fact and law, so that the fullest opportunity 
mr«7 be given to have the questions involved re-argued 
before the Court en l>anc. 
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editorial Dcpartmeni 



AcU Approved 

Act 141 regulates the time of advertising for and 
receiving proposals for furnishing paper, etc to the 
Commonwealth. 

Act 142 relates to the acquisition of real estate 
by the United States in Philadelphia amendiimr the 
Act of May 25, 1907 (P. L.) 258. 

Act 143 enables two or more boroughs eontlgQ- 
ous to become united in one city, and to hold elections 
and provides for the consequences of such consolida* 
tion. Section one declares that ^'municipali^'' shall 
include such city* 

Act 144 .regulates the packing of apples, for sale, 
and requires the p&zkages to be marked and branded 
in accordance with the United States law of 1912. The 
Act prescribes a fine of not more than $60, on 
conviction of misdemeanor. 

Act 145 increases the powers of Courts in proceed* 
ings for desertion &nd non-support of wives, children, 
or aged p&rents, and in proceedings for f^lure to 
comply with orders of Court in fornication and bastardy 
proceedings, or other proceedings for the support of 
illegitimate children; directing that imprisonment, in 
such cases, be at hard labor, in such institution as the 
Court shall name; providing for the payment by lauch 
institution, or, in certain cases, by the County from 
' which the defendant was committed, of the sum ,<rf 
sixty five cents per day, to be paid to the person 
designa4:ed by the order of Court; providing for the 
issuance of attachments, and for the disbursement of 
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moneys colleeted on forfeiture of bondd, bail-bonds 
or reco^izances ; and providing for the payment by 
the County of the expenses incident to carrying out 
this Act. 

Act 146 &uthorizes tenants in common an co-* 
parceners of land to pay their proportionate share of 
the taxes assessed against the land and providing 
that the sale thereof for unpaid taxes sliall not impair 
or divest the title of those who have ps^id their re- 
spective shares of such taxes. 

Act 147 validates all Notarial Acts heretofore 
done within three months after the expiration of 
commission. This Act not to apply to ca«3es pending 
or decided. 

Act 148 regulates the practice of medicine and 
surgery by amending the law. 

Act 149 empowers County Commissioners to exer- 
cise eminent domain in the building of bridges over 
certain streams. 

Act 150 relates to Counties having a* prison 
hotffdf authorizing such board to fix the place of 
residence of the warden. 

Act 151 amends Sec. 2, Act of June 13, 1911^ 
P. L. 892, as to assessment of t&xes in Counties 
having more than 800,000 and less than 14,000,000 
population. 

Act 152 amends the Act of April 9, 1915, (P. L. 
63), as to foreign corporations, engaging in certain 
manufactures in Pennsylvania. 

Act 153 authorizes boroughs or townships to 
contract with the County Commissioners in regard to 
construction of County roads under the scheme of the 
Act of May 11, 1911, P. L. 244. 

Act 154 authorizes Court of Quarter Sessions to 
ooifimit th^ Cftr^ of neglected bqrial grounds to the 
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township supervisors/ on jpetition of 25 oi^ more citizens 
within a radius of five miles from the same. 

Act 155 amends the Act of Mt-y 3, 1909 (P. L, 
382), as to salaries of poor directors in certain Counties 
eliminating the class between 150,000 and 225,000. 

Act 156 authorizes Mildred J. Barclay of Pitts- 
burg to sue the Stivte for highway accident. 

Act 157, ditto, as to Edwr*rd A. Woods, Allegheny 
County. 

Act 158 provides a penalty of fine not less than 
$5 nor more than $100, for any one who is intoxicated, 
tc ride, drive, lead or h&ndle any horse or other animal 
or carriage on a highway. It is made a misdemeanor. 

Act 159 validates elections on the question of 
changing a borough or township into a third class 
city. 

Act 160 authorizes Counties to erect and main- 
tain hospitals for contagious diseases. 

Act 161 authorizes J. A. Croup to sue the State. 

Act 162 amends the Act authorizing County Com- 
missioners to appropriate money to celebrate Memorial 
Day. 

Act 163 authorizes Wm. R. Shellenberger and 
wife of Athens, Pa., to sue the state. 

Act 164, ditto as to F. E. Windsor, Wa-rren, Pa. 

Act 165, ditto as to R. B. Taylor, Belief onte. Pa. 

Act 166 empowers insurance companies to insure 
against loss or damage caused by bomb&rdment, inva- 
sion, insurrection, riot, civil war qr commotioi^, and 
military or usurped power. 

Act 167 declares it a misdemeanor for one who is 
driving a* motor vehicle and has run into, over, oi* 
collided with, or in any way injured any person on 
the highway! who does not forthwith stop and rendei^ 
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$500 and imprisonment of not more tha»n one year, 
both, or either. 

Act 168 a«uthorizes prothonotaries to appoint a 
second deputy to perform the duties of the principal 
deputy in certain exigencies, amending the Act of May 
26, 1897, P. L. 100. 

Act 169 regulates the Middle Coal Field Poor 
District, by dividing it into four districts, etc. 

Act 170 rj>tifies all elections heretofore held for 
increase of municipal indebtedness. 

Act 171 repeals a part of the Act of May 31, 
1844, P. L. 585, as to salaries of penitentiary officials. 

Act 172 is on amendment of Sec. 1, Act of April 
2, 1915 P. L. 156, as to duties of forest rangers, game 
protectors and fish wardens, requiring them to report, 
and making them liable to penalties for failure. 

Act 173 fixes salaries of banking ex&^niners at not 
exceeding $3,000 a year. 

Act 174 requires nomination papers by indepen- 
dent bodies to be filed with the Secretary of the Com- 
monwealth, in even numbered years at least 60 days, 
before the election. Contests thereon must be decided 
at least thirty days before election. 

Act 175 authorizes the Commission on codifying 
the law of decedent estates to use all of the balance 
of $10,000 appropriated by the 1915 legislature and 
adds £* bonus of $2500. 

Act 176 validates certain Acts and Contracts in 
Counties having a population of between 760,000 aoid 
1,200,000. 

Act 177 relates to the collection of taoces in cities 
of the third class. 

Act 178 authorizes County Commissioners in 
Counties having less than 800,000 population to assist 
townships, on petition, to construct and repair roads. 



286 JUSTICES' LAW REPORTER 

Act 179 amends Sec. 8, of the Act of Feb'y 5, 
1875, P. L. 56, so D3 to increase the salary of Magis- 
trates in Philadelphia to $4,000 a year, to be paid 
monthly. 

Act 180 amends the bull frog, tad pole and terra- 
pin U'\v, as to time, number and manner of taking the 
same. Magistrates are given jurisdiction of the penal- 
ties. The time to take bull frogs and tad poles is from 
July 1 to November 1st, and terrapin from Nov. 1 to 
MiTch 15. It is only between these dates they can be 
taken. 

Act 181 validates certain municipal claims for 
improvements in boroughs and regulates the filing 
and enforcement of liens therefor. 

Act 182 provides for auxilia-ry game preserves. 

Act 183 validates ordinances in boroughs for 
street improvements and the liens and bonds resultant. 

Act 184 amends Sections 1 and 8 of the Act of 
May 1, 1909, P. L. 344, relating to the sa-le of Com- 
mercial fertilizers, the branding, percentages and 
statement by the manufacturer. 

Act 185 limits the amount of relief to paupers 
outside the poor house in the Jenkins-Pittston District, 
Luzerne County, to $30,000 a* year. 

Act 186, amends the Act of May 11, 1909, P. L. 
165, as to relief of permanently disqualified judges, so 
as to apply to a judge who has served 20 years r-nd 
attained the age of 75 years, if a lower Court, a-nd 65 
years if a higher Court Judge, to be retired on half 
salary then. 



More Truthful than Diplomatic. 

As might have been expected. Gov. Brumbaugh 
has struck back at "the little boyorators" and amateur 
politicians, Vancie McCormick and Mitchie Palmer. 
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He uses vigorous Anglo-Saxon, too. As to the discred- 
ited Democratic leader Palmer, who "made Wilson 
President" at Baltimore and then accommodated his 
influence, at the back door of the White House, to his 
friend and co-lawyer John B. Stanchfield at Elmira, 
N. Y. when the Germt^n ship deal was being considered 
there, he proclaims: 

**If he says that I was guided by politics, he lies. 
If he does not know that I did not make a single 
appointment, he is a fool; if, knowing that I did not 
mi*xe one appointment, he says what he is credited 
with saying, he is a rascal V* 

There you are: Liar, fool, rascal! You would 
hardly call this a diplomatic triology! But these be 
war times! Even a peaceful governor may fight when 
crowded to the wall. Good for Vancie and Mitchie, the 
stupid spitefulness of whose outbreak at this time of 
mortal peril, merits such a bluff rebuke. Thanks, for 
the good old Saxon words. The great Dr. Luther once 
called King Henry the VHI, Defender of the Faith, 
a plain hog, which Shf-kespeare proved he was! 



To Make the Shirkers Return 

Whilst we are giving our very best young men 
to the causes of European peoples, this country is 
swarming with strong young men of military age, who 
stand ret'-iy to step into the shoes of our American 
youths, not only for their vocations but their sweet 
hearts. Many of these escaped from their native lands 
to avoid dying for their sovereigns. Congress has at 
last tr^ken note of this unjust discrimination in favor 
of the alien hordes with their beastly habits and 
contaminating touch. 

Hon. P. F. Tague, of Boston, Mass., has introduced 
a bill to conscript r^liens who have been in this country 
for two years. The principle is right, but it does not 
cover. There should be no such limitation. It should 
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cover every one who came here, in the last three 
years down to the latest accession. Or, if for high 
diplomatic pretexts this cannot be done, ^•uthority 
should be given to the foreign representatives of "our 
allies" to draft all those subject to military duty and 
take them back to "strike for their cV.tars and their 
fires," like Marco Bozzaris of old. 



Dog Laws Reviewed 

In Place's Justices' Digest and Guide, Page 613, 
place 69, we find: 

"The act of May 18, 1878, P. L. 72, extending the 
local act of April 6, 1854, (P. L. 286, applying to the 
counties of Allegheny, Chester, Northampton, Schuyl- 
kill and Lancaster), to the entire state, provides that 
dogs shall be personal property, when registered with 
the Clerk of the Court of Quarter Session, of the county^ 
on payment of $1 fee to the Clerk, one half for the use 
of the county . Section 3 makes the ''stealing and taking 
away such dog" an indictable offense. Sec. 7 of the act 
of May 25, 1893, P. L. 136, also declares that dogs are 
personal property and the subjects of larceny." 

The act of May 25, 1893, P. L. 136 was not an act for 
the protection of game but of sheep and provided for 
taxation solely for such protection. By sections 5 and 6, 
a method of ascertaining what dog or dogs destroyed 
sheep was provided and no dog, being personal 
property, was to be killed unless condemned. The 
procedure was clear and definite . 

The Act of June 7, 1897 P. L. 130, amended the Act 
of 1893, so as to save claims for sheep pending under 
prior laws. 

The Act of April 3, 1901, P. L. 93, amended the 
Act of 1893, in regard to the payment of the excess 
over $200 in a treasurer's hands, into the School funds 
of the several townships, boroughs and cities . 
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The Act of April 11, 1901, P. L. 73, attempted 
to extend the provisions of the Act of 1893, to the 
protection of horses, mules, cattle, etc . 

The legislature of 1903 took four shots at dogs. 
It repealed the Act of 1850, laying a tax on dogs 
in certain townships of Chester county (P. 16,) also 
the township of Pennsbury, (P. 289), also borough of 
West Chester, (P. 282) . The Act of April 24th, 1903, 
P. L. 296, added "dog" to the animals mentioned in 
Section 154 of the Act of March 21, 1860, (Criminal 
Code) imposing a fine of not exceeding $500 and 
imprisonment at labor not exceeding three years, for 
killing, maiming or poisoning such animals, excepting 
when found in the actual killing of any other animals. 

The Act of March 27, 1903, P. L. 100, provides 
for the muzzling of dogs during the prevalence of 
madness, and section three provides for destroying 
them when running at large against quarantine . 

The Act of March 1, 1905, P. L. 28, amends 
Section 5, of the Act of 1893, as to the burial of 
carcasses of sheep killed and allows the owner 50 
cents additional for the interment. 

Section 9 of the Act of April 22, 1905, relates to 
game and the killing of dogs which are caught running 
deer. This makes a dog a nuisance, if he is found 
off the land of his owner, and to be killed on sight, 
if following any game protected! This being a game 
protectory act, it is not germane to the sheep protection 
laws as above recited. 

The Act of June 1, 1907, P. L. 362, does not relate 
to either sheep or game but is a taxation measure, 
pure and simple. It requires the taxation of all dogs 
and tagging them as taxed. If not taxed, the local 
constable is authorized to kill them, for which the 
county shall pay him 50 cents per dog. 

The legislature of 1909, amended the sheep and 
^og act of Erie county, (P, 462) and passed a law for 
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the taxation of dogs and protection of sheep, amend- 
ing Sec. 10 of the Act of 1893, extending the repeal to 
counties of over 150,000 and less than 250,000 
inhabitants . 

The Act of May 1, 1909, P. L. 325, which "rafted 
over" the game laws a la Kalbfus, in Sec. 21 re-enacted 
the provisions of Sec. 9 of the Act of 1905, supra. 
as to killing dogs that pursue their natural instinct. 

The legislature of 1911 repealed special dog tax 
laws as to Chester and Columbia counties (P. 170) ; 
and the act of June 15, 1911, P. L. 968, is a taxation 
law similar to the Act of 1907, and requires all taxed 
dogs to wear a tag and collar, or to be killed. The 
County Commissioners are charged with no duty 
enforcible by mandamus or otherwise, except to furnish 
the metal tags to tax collectors (Section 2) . This is 
called a supplementary act to that of 1893, which is 
*'An Act for the Protection of sheep . " 

The legislature of 1913, repealed the dog taxation 
laws of Delaware County (P. 436), and by Act of May 
20, 1913, P. L. 259, amended Section 1, of the Act of 
June 15, 1911 so as to fix the taxable age as four 
months and upwards, the County Commissioners to 
furnish the tag, but not the collar. Section three as 
to the duties of assessors is enlarged, and the payment 
of tax on a dog that was not at home when the 
assessor came around . 

This brings us down to 1915, when the purveyors 
of dog law "on the hill" seemed to have a special 
catalepsy of what might be yclept dogophobia! No 
less than six spasms are recorded . Doubtless these are 
the ones that have evoked the judicial thunderbolt 
from the Attorney General's lair to the Dogophobia 
loge, which has been fulminated athwart the state 
to shake the somnolent County Commissioners out of 
their berths! 
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The first is an amendment of 6ec.r21 of the 
Act of 1909, extending the open season for training 
dogs upon any of the living wild game or birds, from 
Sept. 1 to March 1st, following, so long as the dogs 
sapiently do no hurt to the birds! (April 15, 1915, 
P. L. 133). 

The Act of May 14, 1915, P. L. 520, authorizes 
Townships of the first class to pass Ordinances taxing 
the owners and harborers of dogs,etc. 

Then comes the Act of June 1, 1915, P. L. 644, 
which purports to be a game protectory law, part of 
which has already beendeclared unconstitutional and 
the whole of it ought to be, as it is a clear discrim- 
ination against the alien resident, in a property right. 
It denies the right of an alien to own a dog of any 
kind, for any purpose , 

The Act of June 3, 1915, P. L. 790, authorizes 
anyone to kill a dog which enters a field where there 
are sheep if unaccompanied by the owner 

The Act of June 3, 1915, P. L. 791, purporting 
to be supplementary to the Act 6f 1893, is a re-hash 
and hotch-potch of various parts of the Acts of 1893 
and 1911. 

The only duty cast upon County Commissioners 
by this Act is the same as in the previous laws to 
furnish tags to the assessors. We would like to see 
what the enlightened attorney general would manda- 
mus the County Commissioners to do? Call on the 
Constables and State Constabulary to kill the dogs, 
as provided in Section 5! The Constable and Assessor 
are the persons against whom a penalty is pronounced 
in this latest parti-colored dogophobia act ! 

The County Commissioners in the obstreperous 
regions are "empowered" but not compellable to order 
a universal massacre of the dog clans! 

P. S. What the legislature of 1917 has done in 
the premises will appear later, in the Bynopsis of laws, 
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Example of Code Law Fracturing 

From January 1, 1909 to January 1, 1915, it ap- 
pears from the advance sheets of Pepper & Lewis' 
Digest of Decisions that not less than 15 cases, ten 
being appellate court decisions, have fractured vari- 
ous' portions of the mechanics' lien law made by Alex. 
Simpson Jr. of the Philadelphia code factory. If the 
legislature passes any more codes like that, every 
member should be relegated to private life. 



State Minor Judiciary 

The semi-annur4 meeting of the Minor Judiciary 
of Pennsylvania, was held at Reading. The next meet- 
ing will be held at Pottsville, in January, 1918. 
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